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Sources Of International Law And The Restatement 
(Third), Foreign Relations Law Of The United States 


Professor George K. Walker * 


With increasing frequency, the naval commander’s responsibilities include 
understanding and applying the international law obligations of the 
United States. In his article, Professor Walker discusses the various sources 
of international law and the applicability of international law to the 
domestic municipal law of the United States, which the commander is 
sworn to uphold and defend. The author then explains the general 
principles of law recognized by international tribunals and the distinction 
between United States, Soviet, and Third World views on international law. 
Next discussing the place of international law in the United States legal 
system, Professor Walker explains the equality of rank among 
international law sources, which differs so greatly from the hierarchical 
ranking of domestic law sources with which we are accustomed to dealing. 
He concludes that preparation and common sense are the keys to success in 
this admittedly complicated area. 





*George K. Walker is currently a Professor of Law at Wake Forest University, and a 
Captain in the U.S. Naval Reserve. Professor Walker holds the following degrees: 
B.A., University of Alabama, 1959; LL.B., Vanderbilt University, 1966; M.A., Duke 
University, 1968; LL.M., University of Virginia, 1972; diploma (with distinction), 
Naval War College, 1986. He is also a member of the Virginia and North Carolina 
bars. An earlier version of the-article appeared as a chapter in International Law for 
the Naval Commander, the international law text for the Naval War College’s College 
of Continuing Education elective in the subject, and parts will also be included in the 
author's Yale Law School J.S.D. dissertation. 
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The long-awaited’ publication of the American Law Institute’s Restate- 





1, Restatement (Third), Foreign Relations Law of the United States (Tent. Draft No. 1) appeared in 
1980. Research on the project had begun even earlier. Seven Tentative Drafts appeared annually 
between 1980 and 1986. Each was subjected to professional comment criticism at the annual 
meetings of the American Law Institute (ALI), which administers revision of all Restatenients, and 
in other fora. See, e.g., its historical development in the publications of the American Society of 
International Law: Baxter, A New Restatement of the Foreign Relations Law of the United States, 72 
Am. J. Int’ L. 875 (1978); Henkin, Restatement of the Foreign Relations Law of the United States 
(Rev.), 74 id. at 954 (1980); Henkin, Restatement of the Foreign Relations Law of the United States 
(Rev.): Tentative Draft No. 2, 75 id. at 987 (1981); Maier, Extraterritorial Jurisdiction at a 
G ds: An Ii ion Between Public and Private International Law, 76 id. at 280 (1982); 
Henkin, Restatement of the Foreign Relations Law of the United States (Rev.): Tentative Draft No. 3, 
id. at 653; Panel, The Draft Restatement of the Foreign Relations Law of the United States (Rev.), 
1982 Am. Soc’y Int’] L. Proc. 184 (1984); Glennon, The Senate Role in Treaty Ratification, 77 Am. 
J. Int'l L. 257, passim (1983); Meron, On the Inadequate Reach of Humanitarian and Human 
Rights Law and the Need for a New Instrument, id. at 589, 592, 601; Panel, Developments, 
Restatement II, 1983 Am. Soc’y Int'l L. Proc. 74 (1985) [hereinafter Panel, Developments}; 
Schachter, Compensation for Expropriation, 78 Am. J. Int’l L. 121 (1984); Robinson, Expropria- 
tion in the Draft Restatement, id. at 176; Meesen, Antitrust Jurisdiction Under Customary Interna- 
tional Law, id. at 783, passim; Meron, Towards a Humanitarian Declaration of Internal Strife, id. 
at 859, 867; Dalton, The Vienna Convention on the Law of Treaties: Consequences for the United 
States, in Panel, The Vienna Convention on the Law of Treaties: The Conseq of Participation 
and Nonparticipation, 1984 Am. Soc’y Int'l L. Proc. 270, 276, 278-79 (1986); Halberstam, 
Sabbatino Revisited: The Act of State Doctrine in the Revised Restatement of U.S. Foreign Relations 
Law, 79 Am. J. Int’l L. 65 (1985); Lillich & Hannum, Linkages Between International Human 
Rights and U.S. Constitutional Law, id. at 158, 160-61; Mendelson, Compensation for Expropria 
tion: The Case Law, id. at 414; Schachter, Compensation Cases-Leading and Misleading, id. at 420, 
421; Letter of Louis Henkin & Andreas F. Lowenfeld, id. at 717; Atkeson & Ramsey, Proposed 
Amendment of the Foreign Sovereign Immunities Act, id. at 770, 772-73; Panel, Extraterritoriality: 
Compelling Foreign Judicial Assistance in Production of Documents and Evidence, 1985 Am. Soc’y 
Int’l L. Proc. 1 (1987); Panel, The Revised Draft Restatement of the Foreign Relations Law of the 
United States and Customary International Law, id. at 73 [hereinafter Panel, Revised Restatement 
and Custom]; Meron, On a Hierarchy of International Human Rights, 80 Am. J. Int’! L. 1, passim 
(1986); Glennon, Can the President Do No Wrong?, id. at 923, 925, 928-29; Symposium, May the 
President Violate Customary International Law (Contd), 81 Am. J. Int’! L. 371 (1987). There have 
been numerous other analyses in the periodical literature; also thy are Symposium on the 
Restatement of Foreign Relations Law of the United States (Rev.), 25 Va. J. Int'l L. iii (1984) 
[hereinafter Symposium], and Symposium: The Revised Restatement, 19 Int’] Law. ix (1985). 


The Tentative Drafts are very useful reference sources and have been cited by the courts. See, e.g., 
Societe Nationale Industrelle Aerospatite v. U.S. Dist. Ct., 107 S.Ct. 2542, 2555 n.28 (1987). They 
lack, however, the authority of the final product. An example is the evaluation of Restatement 
(Third) § 135 and its comments and reporters’ notes. Compare the criticism in Goldklang, Back on 
Board the Pacquete Habana: Resolving the Conflict Between Statutes and Customary International 
Law, in Symposium, supra, at 143, comments on Tentative Draft No. 1, with Panel, Revised 
Restatement and Custom, supra, at 73-76 (Remarks of Jack M. Goldklang), commenting on 
Tentative Draft No. 6. 
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ment (Third), Foreign Relations Law of the United States? and its reformulation of 
the traditional sources of international law* has renewed discussions of how to 
ascertain international law. Publication of NWP 9: The Commander’ Handbook 
on the Law of Naval Operations* and its anticipated supplementary volume for the 
judge advocate, to replace NWIP 10-2, Law of Naval Warfare, underscores the 
need for military lawyers’ familiarity with how international law is derived. 

Most course books, texts or treatises on international law begin with a 
chapter on the sources of international law’ and its relationship with the law of a 
nation, often styled “municipal law.* Richard R. Baxter, late judge of the 
International Court of Justice and former professor of law at Harvard, and others 





2. Hereinafter Restatement (Third). It will supersede Restatement (Second), Foreign Relations Law 
of the United States (1965) [hereinafter Restatement (Second)}. There was no “first” Restatement, 
because it was part of the second series of Restatements prepared by the ALI. All Tentative Initial 
Drafts of the Initial Restatement (Third) were titled (Rev.), although the final product has appeared 
as “Initial Restatement (Third).” Panel, Developments, supra note 1, at 74 (Remarks by the 
Chairman). West Publishing Company publishes the Restatements, including the supplementary 
Restatements in the Courts, but the Tentative Drafts, if in print, are available from the ALI. A 
Shepard's citator for the Restatements is also available. Law school libraries and other general law 
libraries (e.g., those of the appellate courts) also have these materials. For the relevance of the 
Restatements themselves in the matrix of sources, see infra notes 166-70 and accompanying text. 

3. See infra notes 21-22 and accompanying text. The Restatement (Third), supra note 2, does more 
than analyze issues addressed in this article. Besides examining sources and their role in U.S. law, 
id. covers the topics: persons in international law (states, international organizations); interna- 
tional agreements, see infra notes 45-13]; jurisdiction and judgments, which includes both 
international civil and criminal matters; law of the sea; environmental law; protection of persons 
(natural and juridical), i.e. human rights; international economic relations; remedies for interna- 
tional law violations. 

4. Dep’t of Navy, The Commander's Handbook on the Law of Naval Operations: NWP 9 (1987) 
[hereinafter NWP 9]. 

5. See, e.g., W. Bishop, International Law: Cases and Materials 25-91 (3d ed. 1971; I. Brownlie, 
Principles of Public International Law, chs. 1, 2 (3d ed. 1979); L. Henkin, R. Pugh, O. Schachter & 
H. Smit, International Law: Cases and Materials, chs. 2, 3 (2d ed. 1987) [hereinafter Henkin}; M. 
Janis, An Introduction to International Law, chs. 1-4 (1987); B. Weston, R. Falk & A. D'Amato, 
International Law and World Order, ch. 2, 3.C (1980); 1AM. Whiteman, Digest of International 
Law §§ 4-13 (1963). These sources will often be cited in this article, and the reader may wish to 
refer to them for more in-depth treatment of particular points. There is also a “nutshell” on the 
subject, T. Buergenthal & H. Maier, Public International Law in a Nutshell, ch. 2 (1985). 
Specialized coursebooks presuppose a knowledge of the topic. As this article was going to press, 
Kennedy, The Sources of International Law, 2 Am. U.J. Int'l L. & Pol’y 1 (1987) appeared; it pays 
scant attention to the Restatement (Third) in its analysis. 

6. See W. Bishop, supra note 5, at 62. 
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have lectured at the Naval War College on these subjects,’ and the armed forces’ 
military justice schools have courses considering the topic. Aside from the 
Restatement (Third), however, there is no current publication for attorneys whose 
specialty is not international law that sets forth succinctly the sources of interna- 
tional law and its impact on the municipal law of the United States® Books 
emphasizing military law may be out-of-date or may not reflect all aspects of the 
topic” This article provides a current, comprehensive—yet basic—analysis of the 
sources of international law and its relationship with municipal law. 

For the lawyer accustomed to domestic practice, where there is a well- 
defined hierarchy of sources of law—constitutions outranking statutes, statutes 
supplanting the “common law” or judge-made rules—the “equality of authority” 
of certain international law sources, and the subordination of others (judicial 
decisions), not to mention the lack of “precedent” in the sense of the common law, 
can be unsettling. The obscure analysis of many international authors and 
sources can be dismaying. This article analyzes the sources of international law 
in a succinct format; attention is also paid to the relationship of international law 





7. Baxter, Introduction to International Law, Naval War C. Rev., Dec. 1958, at 1, reprinted in 61 U.S. 
Naval War College International Law Studies 1 (R. Lillich & J. Moore eds. 1980). See also Hogg, 
What Is International Law?, Naval War C. Rev., Dec. 1966, at 1, reprinted in 61 U.S. Naval, War 
College International Law Studies, supra, at 35, and Hudson, Legal Foundations of International 
Relations, Information Serv. for Officers 11 (May 1949), reprinted in 61 U.S. Naval War College 
International Law Studies, supra, at 57. Professor Hudson, who held the Stockton Chair at the 
Naval War College, was a World Court judge for 10 years. 

8. For example, I. Brownlie, supra note 5, ch. 2, treats the subject exhaustively, but his emphasis is on 

" English law. He is a British subject and a professor at the University of London. Although qualified 
writers may be used as a secondary source for determining international law, their national or 
institutional bias must be considered. See infra note 174 and accompanying text. 

9. The most current, NWP 9, supra note 4, at 28, enumerates customary practice and international 
agreements without mentioning other sources usually recognized in international practice, e.g., 
general principles of law, and the subsidiary sources of cases and publicists. See generally infra 
notes 132-83 and compare Dep’t of Air Force, AFP 110-3], International Law - The Conduct of 
Armed Conflict and Air Operations, para. 1-2(c)(2) (1976) [hereinafter AFP 110-31]. The judge 
advocate’s supplement to NWP 9, supra, will expand on id. 28's bare-bones analysis, which has 
been written for operational commanders and their subordinates. The Air Force equivalent for 
NWP 9, supra, is Dep’t of Air Force, AFP 110-34, Commander’s Handbook on the Law of Armed 
Conflict (1980) which does not discuss sources at all, which is also the approach of Dep’t of Navy, 
NAVEDTRA 112.1, The Law of Armed Conflict (1983), also written for operational personnel. B. 
Brittin, International Law for Seagoing Officers 11-15 (Sth ed. 1986), a text frequently used by line 
officers for professional reading or in correspondence courses, lists most traditional sources. 2 
Dep’t of Army, Pamphlet No. 27-161-2, International Law (1962) [hereinafter DA PamA 27-161-2] is 
also being updated. 1 Dep’t of Army, Pamphlet No. 27-161-1, Law of Peace, chs. 1-2 (1979) 
[hereinafter DA Pam 27-161-]] also supplies a summary treatment. The Army is now preparing its 
operational law curriculum. Graham, Operational Law - A Concept Comes of Age, The Army 

~ Lawyer, July 1987, at 9. 
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to the laws of the United States and how other nations—particularly the Soviet 
Union—view the subject. Except insofar as it is necessary to employ jurispru- 
dence—the philosophy of law—to explain concepts, the underlying theory of 
principles and rules will be minimized” This approach, it is recognized, does 
violence to the many subtleties and nuances of a subject that is among the most 
abstract of all areas of law. It is virtually impossible to reduce these concepts to 
black-letter, inflexible rules, and the closer the attempt comes, the more elusive 
is the goal. Anyone familiar with the “grey areas” of the Rules of the Road 
(themselves derived from treaty law)" will recognize that any communication is 
subject to interpretation and hence to argument about content and meaning. 

No attempt has been made to cite to every source on the subject; in 
general, references will be readily available primary and secondary sources that 
will point to primary material for researchers who wish to delve further, or to 
leading cases or principle treaties. 

The need to appreciate the influence of international law is more than an 
academic, “ivory tower” issue. John Paul Jones recognized the subject’s impor- 
tance nearly 200 years ago/? A century later, Alfred Thayer Mahan, who might 
differ with Secretary of State Elihu Root on the applicability of international 
legal machinery in a given situation,” nevertheless recognized the need for U.S. 
naval officers to have an appreciation of international law. 


In a country full of lawyers and politicians, with a government possessing 


a President, Secretary of State, and a large corps of ambassadors and 
foreign ministers, it may be asked doubtfully why naval officers should give 
time to international law. The reply is that in this extensive system of 
functionaries the naval admiral or captain is incidentally one; and that, in 
international law as in strategy and tactics, he must know the doctrine of his 
country. In emergencies, not infrequently he has to act for his superior, 





10. For a sample of the theory behind the principles that have been minimized, compare the monist- 
dualist/pluralist analysis in I. B lie, supra note 5, at 33-36, with the results in the United 
States for reception of international law, the subject of infra notes 213-28 and accompanying text. 

11. See infra notes 71-72 and accompanying text. 

12. Quoted in B. Brittin, supra note 9, at 7-8. The primary source is not clear. S. Morison, John Paul 
Jones: A Sailor’s Biography (1959) does not have the quotation. Instruction in international law 
began at the Naval Academy in 1884. Raymond & Frischholz, Lawyers Who Established Interna- 
tional Law in the United States 1776-1914, 77 Am. J. Int’l L. 802, 816 (1982). A year later, the first 
Naval War College class heard international law lectures. J. Hattendorf, B. Simpson & J. Wadleigh, 
Sailors and Scholars: The Centennial History of the U.S. Naval War College 22 (1984) [hereinafter 
J. Hattendorf]. 

13. See J. Moore, Law and Nationa: Security, 51 Foreign Aff. 408 (1973). 
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without orders, in the spirit and manner his superior would desire. If in war, 
the war,may be complicated by a dangerous foreign dispute arising from 
action involving neutral rights; or, on the other hand, a neutral unright may 
be tolerated to the disadvantage of the national cause. In peace, injudicious 
action may precipitate hostilities; or injudicious inaction may permit 
infringement of American rights, of persons or of property.“ 


Furthermore, the need for officers trained in the subject as members of 
staffs has long been appreciated.> 

Today, Navy Regulations, Article 0605, continues to underscore the 
importance of the subject for the naval officer: “At all times a commander shall 
observe, and require his command to observe, the principles of international law. 
Where necessary to fulfillment of this responsibility, a departure from other 
provisions of Navy Regulations is authorized.”™ Other articles of the Regulations 
also impose requirements founded in international law on the naval commander” 
The United States’ criminal code also punishes offenses with a basis in interna- 
tional law,” and the Uniform Code of Military Justice, besides its general prohibi- 
tion of conduct that is disobedience of general orders or regulations,” also 
denounces conduct such as pilleging™ that violates the law of armed conflict, a 
branch of international law. Thus, either from the professional standpoint, or the 
practical necessity of avoiding the hidden rocks and shoals of the law that can 
wreck a career, a working understanding of the basic principles of international 
law is necessary for the naval commander or the judge advocate. 





14. Quoted in W. Mallison, An Introduction to the Role of Law in the World Community, Naval War C. 
Rev., Nov. 1960, at 16, reprinted in 61 U.S. Naval War College International Law Studies, supra 
note 7, at 11. The Naval War College curriculum has included international law since its first 
classes. See generally J. Hattendorf, supra note 12. Its “‘blue books,” under various titles but always 
with a blue cover, of which 61 U.S. Naval War College International Law Studies, supra, is one, 
began publication in 1901 as International Law Situations with John Bassett Moore, later judge on 
the ICJ, as the first lecturer. J. Hattendorf, supra note 12, at 56. 

15. See, e.g., the remarks of Vice Admiral B. L. Austin, USN, on the importance of international law 
advisors in Joint Staff/Joint Chiefs of Staff tasks, reprinted in B. Brittin, supra note 9, at 8-9, 

16. 32 C.F.R. § 700.605 (1986), republished in NWP 9, supra note 4, at 28. Compare B. Brittin, supra 
note 9, at 7, which quotes the 1948 version. 

17. B. Brittin, supra note 9, at 80, counted 60 references in Navy Regs. (1973). 

18. See, e.g., 18 USC. §§ 1651-61 (1982) (piracy). 

19. Uniform Code of Military Justice, art. 92(1), 10 U.S.C. § 892(1) (1982) (hereinafter UCMJ}. A 
current example is OPNAVINST 3300.52 of 18 Mar 1983, Subj: Law of Armed Conflict (Law of 
War) Program To Ensure Compliance by the U.S. Navy and Naval Reserve, para. 7. Navy Regs. 
(1973), art. 1201, 32 C.F.R. § 700.1201, declares that Navy Regulations are “endowed with the 
sanction of law...” 

20. UCMJ, art. 103(b)(3); 10 U.S.C. 903(b)(3) (1982). 


6 
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I. PRELIMINARY STATEMENT OF THE SOURCES 


The traditional enumeration of the sources of international law has been 
stated in Article 38 of the Statute of the International Court of Justice" popularly 
known as the “World Court” or the ICJ: 


1. The Court, whose function is to decide in accordance with international 

law such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular establishing 
rules expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teach- 
ings of the most highly qualified publicists of the various nations, as 
subsidiary means for the determination of rules of law. 

2. This provision shall not prejudice the power of the Court to decide a case 

ex aequo et bono, if the parties agree thereto. 


Ensuing parts of this article discuss the meaning of Ariicle 38 and 
variations in the Restatement (Third)’s analysis. Each of the principal sources— 
treaties between the contending parties, custom, and general principles of law— 
are coequal in “rank,” and each may override the other (or combine against one 
source) in a given case.” Although the Statute list has been commonly employed, 


and is mandatory for ICJ cases unless the parties agree otherwise, other formulas 
may influence other transactions. 





21. The Statute is a treaty to which the United States is a party. Statute of the International Court of 
Justice, June 26, 1945, 59 Stat. 1055, T.S. No. 993, reproduced in Dep’t of Air Force, AFP 110-20, 
Selected International Agreements, at 5-19 (Change 2, 1982) [hereinafter AFP 110-20]. Although 
standard style manuals do not require parallel citation to compilations such as AFP 110-20, supra, 
this article will do so to facilitate research for those who may not have access to major international 
law libraries. Treaties and other international agreements to which the United States is a party, like 
statutes of the United States such as the UCMJ, are part of the “supreme Law of the Land.” U.S. 
Const. art. VI. Treaties as a source of international law are discussed infra at notes 45-131 and 
accompanying text. 

22. Akehurst, The Hierarchy of Sources of International Law, 1977 Brit. Y.B. Int’l L. 273, 275-76. 
Compare the approach of the Restatement (Third), supra note 2, §§ 102-03, criticized in Chess- 
man, On Treaties and Custom: A Commentary on the Draft Restatement, 18 Int’! Law. 421 (1984). 
Other comments, criticism and praise are cited in supra note 1 and infra, this article. How to find 
the sources of international law - as distinguished from the subject of this article, how to think 
about and apply the sources once found - can be an art too. There are the standard legal 
bibliography texts: M. Cohen & R. Berring, How to Find the Law 208-09, 638-91 (8th ed. 1983); J. 
Jacobstein & R. Mersky, Fundamentals of Legal Research 383-407 (1987 ed.); M. Cohen, Legal 
Research in a Nutshell 272-95, 351-80 (4th ed. 1985); M. Price, H. Bitner & S. 
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II. CusTOM, ARTICLE 38(a)(2) 


Custom is the oldest and original source of international law2* Because of 
the increasing number of treaties, its relative importance has tended to decline in 
recent years. Furthermore, because much customary international law has been 
developed by European or Western nations, the Soviet bloc, former colonial 
states and less-developed countries (LDC's) have denied the strength of long- 
standing customary international law based on European national practice. 
These nations place greater emphasis on treaties,2> whether ratified by the 
nations concerned and therefore a source of law under Article 38(1)(a) of the ICJ 
Statute or as evidence of the customary rule as explained below. In some cases, 
custom has been “codified,” or rejected by later treaties. 

As indicated by the Statute, international custom has two elements: (a) a 
general practice among nations; and (b) acceptance of that practice as law (opinio 
juris). 


A. Practice Among Nations, or State Practice 


State practice can be derived from many activities of nations: 


[D]iplomatic correspondence, policy statements, press releases, the opin- 
ions of official legal advisers, official manuals on legal questions, e.g. 
manuals of military law, executive decisions and practices, orders to naval 





Bysiewicz, Effective Legal Research, chs. 6, 29 (4th ed. 1979); A. Sprudzs, Treaty Sources in 
Legal and Political Research (1971); International Law Symposium, 76 Law Libr. J. 421 (1983); 
Williams, Research Tips in International Law, 15 J. Int’l L. & Econ. 1 (1981). Helps for research in 
international organization documents include H. Aufricht, Guide to League of Nations Publica- 
tions (1966) and B. Brimmer, L. Wall, W. Chamberlin & T. Hovet, A Guide to the Use of United 
Nations Documents (1962). A few minutes with these aids will pay great dividends in speed and 
thoroughness when research begins. If you don’t believe it, try running down any U.N. document 
for current status. There are also some citators that may help, e.g. Shepard’s for U.S. treaties and 
the Statutes at Large, and for the Restatements. These citators are only as good as their scope; 
none covers the World Court. 

23. Restatement (Third), supra note 2, 102, reporters’ note 2; 1 H. Lauterpacht, Oppenheim’s 
International Law 25 (8th ed. 1955). For an anthology of materials on custom, see generally 1 M. 
Whiteman, supra note 5, at 75-90. See also Akehurst, Custom as a Source of International Law, 47 
Brit. Y.B. Int’l L. 1 (1974); A. DAmato, The Concept of Custom in International Law (197), 
analyzes traditional principles and suggests new approaches. 

24. Waldock, General Course on Public International Law, 106 Recueil des Cours 1, 51-53 (1962). 

25. Hazard, Soviet Tactics in International Law Making, 7 Den. J. Int’! L. & Pol. 9, 11, 31 (1977). See 
also North Sea Continental Shelf Cases (W. Ger. v. Den., W. Ger. v. Neth.), 1969 I.C.J. 4, 155, 156, 
169 (Koretzky, J.) [hereinafter North Sea Continental Shelf Cases]. 
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forces etc., comments by governments on drafts produced by the Interna- 
tional Law Commission, state legislation, international and national judi- 
cial decisions, recitals in treaties and other international instruments, a 
pattern of treaties in the same form, the practice of international organs, 
and resolutions relating to legal questions in the United Nations General 
Assembly. Obviously the value of these sources varies and such depends on 
the circumstances. Moreover, internal law sources require careful handling. 
A statute may create powers which are not exercised to their greatest extent 
in actual practice” 


A classic case with naval warfare issues is The Pacquete Habana” 
1. The Amount of State Practice Required 


If no custom, and no other source of international law (such as a treaty) is 
involved, the Lotus dictum says that sovereign nations are generally free to act as 
they please,” subject today to fundamental norms of civilized behavior, i.e. jus 
cogens, discussed under Part IV Beyond this, however, international law is 
based on a sophisticated “nose-counting” game: How many states actually 
employ the practice? Are they states with considerable or insignificant interests 
in the legal issue involved? For example, compare nations with long coastlines 
(such as the United States or Italy) versus those with minimal coastlines (such as 
Zaire) in a case involving allocation of exclusive economic zones (EEZ’s) for 
fishing. Has the practice existed long enough?®° Compare the statement of Justice 
Gray in The Pacquete Habana with the attitude of the ICJ in the North Sea 
Continental Shelf Cases, where the World Court held that a five-year gap between 





26. I. Brownlie, supra note 5, at 5-6. Because military manuals have been considered a possible 
statement of practice, current editions frequently contain disclaimers of such. See, e.g., NWP 9 
supra note 4, at 27; AFP 110-31, supra note 9, at i; 1 DA Pam 27-161-2, supra note 9, at i. Besides 
assisting in the practice of states through naval operations, naval officers can have a direct hand in 
shaping treaty law through participation in negotiations. See, e.g., Neutze, Bluejacket Diplomacy: A 
Juridical Examination of the Use of Naval Forces in Support of United States Foreign Policy, 32 JAG 
J. 81, 109-23 (1982); Hawkins, Captain Mahan, Admiral Fisher and Arms Control at The Hague, 
Naval War C. Rev., Jan-Feb 1986, at 77. 

27. 175 U.S. 677 (1900). 

28. The S.S. Lotus (Fr. v. Turk.), 1927 P.C.I.J. (ser. A) No. 10, at 18 dictum). 

29. See infra notes 152-59 and accompanying text. The Lotus dictum, 1927 PCC.I.J. (ser. A) No. 10, at 
18, often seemingly elevated to holding, has been criticized, e.g., H. Lauterpacht, The Develop- 
ment of International Law by the International Court 359-61 (1958). See also D'Amato, supra note 
23, at 178-79. 

30. The checklist in Henkin, supra note 5, at 38-40, might be consulted. See also the analysis in 
Akehurst, supra note 23, at 12-31. 
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the alleged beginning of a new practice and the time of decision was not enough. 
The North Sea Continental Shelf Cases court noted that such a short period was 
“not necessarily, or of itself, a bar to the formation of a new rule of customary 
international law.” 

How consistent has the practice been through such time as it has existed? 
The Pacquete Habana tolerated minor deviations, but the North Sea Continental 
Shelf Cases court felt there was too much inconsistency. It is a judgment call on 
this question. New conditions and attitudes may be invoked; consider the world of 
today where modern naval vessels can easily overshoot or gather data across a 
traditional three-mile territorial sea. Is the proposed United Nations Convention 
on the Law of the Sea (UNCLOS)* twelve-mile limit really sufficient for these 
purposes as a customary norm? 

A principle of customary international law may be based upon answers to 
these questions. Even so, a definite rule of law may not be held to be established. 

New states, or older nations with newer governments of a different 
ideological persuasion, may argue that they are not bound by customs estab- 
lished by states that have existed for a longer period of time. Their arguments 
may follow those of the LDC's or the Soviet bloc as discussed above. Similar 
arguments may be advanced by a nation that has never been confronted with the 
particular issue, such as those presented by the economic emergency of the Latin 
American nations. The response is that custom should be observed in the interest 
of world order. In any event, there have been few incidents of this nature>* 

States can invoke “local” or “regional” custom among themselves. For 


example, the practice of Great Britain (and later India as an independent nation) 
and Portugal with respect to passage of merchants through Indian territory 
established a customary right of passage between the coast and internal territo- 
rial enclaves for those merchants; however, no right of passage with respect to 
armed troops was recognized.“ As with general international custom, subse- 
quent inconsistent practice can override any regional or local custom*® 


2. The Impact of Existing Treaties on Nonsignatory States 


Treaties may be strong evidence of international custom. Rules expressed 
in treaties, to which the nonratifying parties are not bound, are not conclusive 





31. North Sea Continental Shelf Cases, supra note 25, 1969 I.C.J. 4, 43. 

32. Done at Montego Bay, Dec. 10, 1982; not yet in force. U.N. Doc. A/CONF. 61/122, 21 I.L.M. 1261 
(1982). 

33. Waldock, supra note 24, at 53; Restatement (Third), supra note 2, § 102, comment d. 

34. Right of Passage Case (Port. v. India), 1960 I.C.J. 6, 39-45. See also Akehurst, supra note 23, at 
28-31; D'Amato, supra note 23, at 233-63. 

35. Asylum Case (Colom. v. Peru), 1950 1.C.J. 266, 276-78. 
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evidence of customary international law. They may be given some or great weight 
when other evidences of custom are taken into account, but it is clear that 
international agreement(s) may either declare present custom or point to the 
direction custom is headed. The Pacquete Habana” is an example of this point 
too. A more modern and controversial case illustrating the principle, that agree- 
ments that are not applicable of their own force may be declaratory of customary 
law, is Nicaragua v. United States. Part of the holding of this 1986 World Court 
decision was that the United States’ “Vandenberg Reservation” to compulsory 
jurisdiction of the ICJ, precluding decision of disputes arising under a multilat- 
eral treaty unless all parties to the treaty affected by the decision were also 
parties to the case before the Court,” eliminated consideration of possible 
violations of the United Nations (U.N.) and Organization of American States 
(0.A.S) charters and other multilateral treaties. The Court decided, however, that 
a body of customary law existed alongside the charters and condemned the 
United States’ activities as violative of international law2* A third example of the 
invocation of treaty norms as state practice has been the behavior of the United 
States and the Soviet Union under the Strategic Arms Limitation Talks (SALT) 





36. 175 U.S. 677 (1900). See also North Sea Continental Shelf Cases, supra note 25, at 28-29, 36-45; 
Baxter, Treaties and Custom, 129 Recueil des Cours 25, 36 (1970); Restatement (Third), supra 
note 2, Part III, Introductory Note, para. 4. D'Amato, supra note 23, at 104-06, 114, 136, 164 notes 
that some authorities assert that bilateral treaties cannot give rise to custom. Pacquete Habana 
and most commentators say bilaterals can articulate custom. D’Amato’s theories of the relation- 
ship of treaties and custom have been criticized. See generally Akehurst, supra note 23, at 4. See 
also id. at 42-52. 

37. Declaration by the President of the United States Respecting Recognition by the United States of 
Compulsory Jurisdiction of the International Court of Justice, Aug. 14, 1946, 61 Stat. 1218, 
T.L.A.S. No. 1598, AFP 110-20, supra note 21, at 5-26. 

38. Case Concerning Military and Paramilitary Activities In and Against Nicaragua (Nicar. v. U.S), 
1986 I1.C.J. 14, 31-38, 91-135 [hereinafter Nicaragua v. United States]. As the summary of the 
decision, id. at 146-48, demonstrates, the ICJ also held against the United States on the basis of a 
bilaterial friendship, commerce and navigation (FCN) treaty between Nicaragua and the United 
States which also contained a compulsory jurisdiction clause. The case has excited considerable 
praise and discussion, some of it shrill. See, e.g.. Kirkpatrick, Law and Reciprocity, 1984 Am. 
Soc’y Int’l L. Proc. 59 (1986); Am. Soc’y of Int’l Law, Resolution of the Annual Meeting, Business 
Meeting, id. at 132, 134-37; Panel, World Court Jurisdiction and U.S. Foreign Policy in Latin 
America, id. at 321; Editorial Comments, 79 Am. J. Int'l L. 373 (1985); Observations on the 
International Court of Justice’s November 26, 1984 Judgment on Jurisdiction and Admissibility in 
the Case of Nicaragua v. United States of America, id. at 423; Nicaragua v. United States: 
Constitutionality of U.S. Modification of ICJ Jurisdiction, id. at 682; Panel, Legal and Political 
Issues in the Central American Conflict, 1985 Am. Soc’y Int’ L. Proc. 40 (1987); Panel, Should the 
United States Reconsider Its Acceptance of World Court Jurisdiction?, id. at 95; Joyner & Grimaldi, 
The United States and Nicaragua: Reflections on the Lawfulness of Contemporary Intervention, 25 
Va. J. Int’l L. 621 (1985); Cutler, Some Reflections on the Adjudication of the Iranian and 
Nicaraguan Cases, id. at 437; Moore, The Secret War in Central America and the 
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agreements. SALT I is no longer in force” and SALT IF” never went into force. 
Nevertheless, until quite recently, both nations abided by their terms; in effect, 
observing bilateral custom. Each nation was free, as a matter of international law, 
to initiate a new practice that could crystallize into custom, and that has been the 
course of events. (Whether such a tack has been wise as a matter of national 
politics or international relations is a different question. A domestic analogy is 
divorce: The law can recognize legal dissolution of a marriage, but has no answer 
to psychological, social, economic, religious, or other issues generated by 
divorce. Those aspects of the problem could, however, promote amended legisla- 
tion to make divorce more difficult—or easy. The same sort of national and 
international forces can promote more or less observance of SALT, or even a new 
agreement.) 

Time affects the impact of an unratified international agreement where 
there is no practice in accordance with, or contrary to, it. As time passes, and 
parties fail to accede to a multilateral international agreement, abstention con- 
stitutes a “silent rejection” of the treaty and its purported customary norms. Even 
if customary law is clear, “codification” of a point in a treaty strengthens the 





Future of World Order, 80 Am. J. Int'l L. 43 (1986); Reisman, Has the International Court Exceeded 
its Jurisdiction?, id. at 128; D'Amato, The United States Should Accept, by a New Declaration, the 
General Compulsory Jurisdiction of the World Court, id. at 331; Christian, Third-Party Intervention 
before the International Court of Justice, id. at 495; Rowles, "Secret Wars,” Self-Defense and the 
Charter - A Reply to Professor Moore, id. at 568; Letter to the Editor-in-Chief, id. at 942; Highet, 
Evidence, the Court and the Nicaragua Case, 81 id. at 1 (1987); Scott & Carr, The ICJ and 
Compulsory Jurisdiction: The Case for Closing the Clause, id. at 57; Appraisals of the ICJ’s Decision: 
Nicaragua v. United States: (Merits), id. at 77; Moore, The Secret War in Central America - A 
Response to James P. Rowles, 27 Va. J. Int'l L. 273 (1987); Highet, Review Essay, id. at 287; Norton, 
The Nicaragua Case: Political Questions Before the International Court of Justice, id. at 459; 
Highet, “You Can Run But You Can't Hide” - Reflections on the U.S. Position in the Nicaragua Case, 
id. at 551. 


The United States’ compulsory jurisdiction declaration, supra note 37, filed by the Truman 
Administration, pursuant to I.C.J. Statute, art. 36(2), has been withdrawn, and the FCN treaty has 
been denounced, by the United States, Nicaragua v. United States, supra, 1986 I.C.J. at 35. U.S. 
attempts to limit compulsory jurisdiction, and then withdraw it, Nicaragua v. United States, supra, 
1986 I.C.J. at 392, 421 (jurisdiction and admissibility of Nicaraguan application). As Part V.A 
infra at notes 153-56 demonstrates, the future impact of this case, as decisional law, is minimal. ‘fo 
the extent that it might be valid as declaratory of customary norms will depend on weighing the 
states’ practice in the future. 

39. Interim Agreement on Certain Measures with Respect to Limitation of Strategic Offensive Arms 
(SALT I), May 26, 1972, U.S.S.R. - United States, art. 8(2), 23 U.S. 3462, 3467, T.I.A.S. No. 
7504, AFP 110-20, supra note 21, at 4-35, 4-36. 

40. Treaty on Limitation of Stategic Offensive Arms (SALT Il), June 18, 1979, U.S.S.R. - United States, 
18 LL.M. 1138 (1979), AFP 110-20, supra note 21, at 4-41. 
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rule.“ Professor Baxter gives the example of the Convention on International 
Civil Aviation (ICAO) Article 1, allowing a state to exclude foreign aircraft from its 
airspace, a restatement of customary international law. 


B. Acceptance as Law - Opinio Juris® 


If a custom becomes established as a general rule of international law, 
such a rule binds all states that have not opposed it, whether or not they played an 
active role in formation of the rule. The opposite is also true: If a nation 
consistently repudiates the customary standard, it will not be bound by that 
standard.“ This is why the United States has consistently rejected the 200-mile 
territorial sea claims of certain countries.“ 


III. INTERNATIONAL AGREEMENTS, ARTICLE 38(A)(1) 


The sources of international law enumerated in the ICJ Statute are not 
hierarchical in nature, i.e., conventions or treaties are not more authoritative 
because they are listed first in Article 38. Nevertheless, conventions or treaties 





41. Baxter, supra note 36, at 99-101. 

42. Convention on International Civil Aviation, Dec. 7, 1944, art. 1, 61 Stat. 1180, T.I.A.S. No. 1591, 15 
UNTS. 295, 296, AFP 110-20, supra note 21, at 6-3. Article 3 of the Convention declares that it is 
applicable only to civil aircraft and not to “state aircraft,” which include those “used in military, 
customs and police services....No state aircraft [may] fly over the territory of another State or 
land thereon without authorization by special agreement or otherwise...” 61 Stat. 1181, 15 
UNITS. 298, AFP 110-20, supra, at 6-3; NWP 9, supra note 4, para. 2.5.2.1, notes that this 
prohibition applies to U.S. Military Airlift Command aircraft. Rules for medical aircraft are 
governed by the 1949 Geneva Convention in some cases. AFP 110-31, supra note 9, para. 2-4(3). 

43. D’Amato, supra note 23, at 49-54, 66-87 notes that some authorities believe that the second 
element of custom—opinio juris—is not necessary. The Statute, supra note 21, art. 38(1)(b), 
requires it, and Restatement (Third), supra note 2, §§ 102(1)(a), 102(2) says that a practice must be 
followed “from a sense of legal obligation,” i.e., accepted as law. 

4A. See Waldock, supra note 24, at 49-53. 

45. Diplomatic protests are not always made for the articulated reasons. See Binder, The Office of the 
Legal Adviser: The State Department Lawyer and Foreign Affairs, 56 Am. J. Int'l L. 633, 660 
(1962), analyzed in D'Amato, supra note 23, at 213. Protests may take the form of affirmative 
action, such as naval maneuvers in disputed waters. Compare id. at 88-89 with Akehurst, supra 
note 23, at 39-42. 

46. M. Hudson, The Permanent Court of International Justice, 1920-1942, at 606-07 (1943). The 
secondary literature on treaty law is immense; this is a representative sample of research sources: 
H. Blix, The Treaty-Maker’s Handbook (1973); A. David, The Strategy of Treaty Termination: 
Lawful Breaches and Retaliations (1975); T. Elias, The Modern Law of Treaties (1974); A. McNair, 
Law of Treaties (1961); M. McDougal, H. Lasswell & A.AMiller, The Interpretation of Agreements 
and World Public Order (1967); 1 G. Schwarzenberger, International Law 421-547 (3d ed. 1957); I. 
Sinclair, The Vienna Convention on the Law of Treaties (1974); S. Rosenne, The Law of Treaties: 
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may assume greater importance than other sources,” particularly in those 
aspects of international law that concern the naval commander. The Soviets also 
emphasize treaty law. 


A. Types of International Agreements 


Besides the term “convention” used in the statute, other titles commonly 
used to mean an international agreement include: treaty, protocol, declaration, 
covenant, charter, pact, statute, or the word “agreement” itself.” Examples of 
particular treaties include: Vienna Convention on the Laws of Treaties;*° North 
Atlantic Treaty Organization (NATO) Treaty;* Geneva Gas Protocol;*? Declaration 





A Guide to the Legislative History of the Vienna Convention (1970); 1 M. Whiteman, supra note 5, 
at 70-74; 4 M. Whiteman, Digest of International Law 1-510 (1970); Dalton, International 
Agreements in the Revised Restatement, in Symposium, supra note 1, at 154; Kearney & Dalton, 
The Treaty on Treaties, 64 Am. J. Int’l L. 495 (1970). Although not in force for the United States, 
the Vienna Convention on the Law of Treaties, May 23, 1968, U.N. Doc. A/CONF. 39/27 (1969), 63 
Am. J. Int'l L. 875 (1969), 8 I.L.M. 679 (1969), AFP 110-20, supra note 21, at 7-2 [hereinafter 
Vienna Convention] has been operative for ratifying nations since 1980. It “is already recognized 
as the authoritative guide to current treaty law and practice.” Letter of Submittal from the 
Secretary of State to the President of the United States, in President’s Message to the Senate 
Transmitting the Vienna Convention on the Law of Treaties, S. Exec. Doc. L., 92d Cong., Ist Sess. 1 
(1971) [hereinafter Letter of Submittal]. As will be seen infra in this Part, many of its articles 
restate customary law. The Restatement (Third), supra note 2, chose to parallel the Vienna 
Convention, supra, noting where U.S. rules are different, Dalton, supra, at 153, 154. 

47. Restatement (Third), supra note 2, Introductory Note, at 17; Dalton, supra note 46, in Symposium, 
supra note 1, at 158; Baxter, supra note 36, at 101; contra, Reisman, The Cult of Custom in the Late 
20th Century, 17 Cal. W. Int'l L.J. 133, 43-45 (1987). 

48. 1 DA Pam 27-161-1, supra note 9, § 1-14. “[MJodern Soviet law is Romanist in form, Russian in 
spirit, oriented towards communism, and socialist in content.” Osakwe, Book Review, 23 Colum. 
J. Transnat’l L. 510, 514 (1985). Since the Civil (Roman) law emphasizes codes rather than 
judge-made law, there is a natural jurisprudential bent for favoring treaties rather than unwritten 
custom which may have origins in a bourgeois past. See also infra notes 198-213 and accompany- 
ing text for a discussion of the Soviet view of international law. 

49. See also the lists in Restatement (Third), supra note 2, § 301, comment a, and Restatement 
(Second), supra note 2, § 115, comment a. 

50. See supra note 46. 

51. North Atlantic Treaty, Apr. 4, 1949, 63 Stat. 2241, T.1.A.S. No. 1964, 34 U.NT.S. 243, AFP 110-20, 
supra note 21, at 1-2. 

52. Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous, or Other Gases, and of 
Bacteriological Methods of Warfare, June 17, 1925, 26 U.ST. 571, T.1.A.S. No. 8061, 94 L.NI.S. 
65, AFP 110-20, supra note 21, at 4-68. 
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Respecting Maritime Law;** Covenant of the League of Nations® (a predecessor, 
1y20-1945, of the United Nations); U.N. Charter;*> Roerich Pact; ICJ Statute;” 
and the NATO Status of Forces Agreement (SOFA) Some treaties, such as the 
U.N. Charter, are more like the U.S. Constitution; others are as detailed as the tax 
statutes of the United States or environmental regulations. In addition, some 
treaties provide the “details” for or add to other treaties, much as certain U.S. 
statutes or administrative regulations provide “details” for or add to other 
statutes. The word “protocol” is often used for this kind of agreement. For 
example, the NATO Treaty” has been modified by Protocols related to the 
accession of Greece, Turkey, and the Federal Republic of Germany. These Proto- 
cols add parties and territory to the basic Treaty Another common problem with 
titles of treaties is the various ways that their names may be stated. Thus, the 
Convention on International Civil Aviation® is known by that name and also as the 
Chicago Convention (where it was signed) and the ICAO Convention (from the U.N. 
specialized agency—the International Civil Aviation Organization (ICAO)—con- 
nected with it). Some treaties frequently add their date and/or their number, e.g., 
1907 Hague Convention No. III, Relative to the Opening of Hostilities If the 
textual reference is terse, and is obscure, as perhaps SALT F*° might be some day, 
the only recourse is to examine the full text in an authoritative compilation.“ 





53. Declaration Respecting Maritime Law, Apr. 16, 1856, 7 J. B. Moore, A Digest of International Law 
561 (1906); 1 Am. J. Int’l L. Supp. 89 (1904); D.ASchindler & J. Toman, The Laws of Armed 
Conflicts 699 (2d ed. 1981) [hereinafter Schindler & Toman]. Although a third edition had been 
expected in 1986, it will appear later this year. 

54. The Covenant has been superseded by the U.N. Charter. 

55. U.N. Charter, June 26, 1945, 59 Stat. 1031, T.S. No. 993. As AFP 110-20, supra note 21, at 5-2.1 
notes, the Charter has been amended several times, with separate citations for each entry. 

56. Inter-American Treaty on the Protection of Artistic and Scientific Institutions and Historic 
Monuments (Roerich Pact), Apr. 15, 1935, 49 Stat. 3267, T.S. No. 899, 167 U.N-T.S. 290; Schindler 
& Toman, supra note 53, at 653. 

57. Supra note 21. 

58. Agreement Between the Parties to the North Atlantic Treaty Regarding the Status of Forces, June 
19, 1951, 4 U.ST. 1792, T.1.A.S. No. 2846, 199 U.NT.S. 67, AFP 110-20, supra note 21, at 2-2. 

59. Supra note Sl. 

60. Protocol to the North Atlantic Treaty on the Accession of Greece and Turkey, Oct. 17, 1951, 3 U.ST. 
43, T.1.A.S. No. 2390, 126 U.NT.S. 350, AFP 110-20, supra note 21, at 1-4; Protocol to the North 
Atlantic Treaty on the Accession of the Federal Republic of Germany, Oct. 23, 1954, 6 U.ST. 5707, 
T.LA.S. No. 3428, 243 U.NT.S. 308, AFP 110-20, supra note 21, at 1-5. 

61. Supra note 42. 

62. Hague Convention No. III Relative to the Opening of Hostilities, Oct. 18, 1907, 36 Stat. 2259, T.S. 
No. 538, AFP 110-20, supra note 21, at 3-3. 

63. Supra note 39. 

6A. These are discussed infra at note 70. 
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A distinction must be made between “multilateral” and “bilateral” 
agreements. A multilateral convention contemplates that more than two nations 
will be bound by its terms; many nations may agree to be bound and may so agree 
long after it has become effective for other previously agreeing nations. Usually 
today’s multilaterals are the product of conferences, such as the Vienna Conven- 
tion on the Law of Treaties. Bilateral treaties are, as the name implies, nego- 
tiated between only two nations and bind only those two nations. A current 
example is the U.S-Korea Mutual Security Treaty As Part II of this article has 
demonstrated, however, a nonsignatory country may be bound by the terms of a 
multilateral, or perhaps one or more bilaterals, if these treaties’ terms represent 
customary international law” “Unilateral” refers to action by one nation; natu- 
rally, there cannot be a unilateral agreement, but there can be unilateral action 
that is the predicate for the development of customary international law. 

The United States Constitution mentions one kind of international agree- 
ment in two places. According to Article II, section 2, the Senate must give 
advice and consent by more than a two-thirds vote before any treaty can be 
ratified, or approved, as law for the United States. Article VI declares that such 
treaties are part of the “supreme Law of the Land,” along with federal legislation 
such as the Uniform Code of Military Justice (UCMJ). Another kind of interna- 
tional convention frequently employed by the United States is the “executive 
agreement,” by which the President or his representative (perhaps with prior 
congressional approval or authorization in an earlier treaty) can, by signature 
alone, bind the United States. The executive agreement is a valid way of reaching 
an international agreement under U.S. law, and it too is a binding form of 
agreement under internationa) law. While Part VI will discuss the role of the 
executive agreement in more detail, for now it is sufficient to understand that 
“international agreements” or “agreements” as used in this article mean both 
treaties and executive agreements in U.S. practice” 

As the foregoing would indicate, a treaty does not become legally binding 
for the United States until it receives the Senate’s advice and consent. Executive 
agreements may be binding upon signature, although, in this case and that of 





65. See supra note 46. 

66. Mutual Defense Treaty, U.S. - Republic of Korea, Oct. 1, 1953, 5 U.ST. 2368, T.I.A.S. No. 3097, 
238 U.NTS. 199, AFP 110-20, supra note 21, at 1-12. 

67. See supra notes 34-36 and accompanying text. 

68. States of the United States (e.g., Rhode Island) cannot enter into treaties, alliances or confedera- 
tions, according to U.S. Const. art I, § 10, cl. 1. Congress, however, may consent to compacts or 
agreements among the 50 states or with a foreign power. Id., cl. 3. 

69. This is the approach of the Restatements. Restatement (Third), supra note 2, Part III, Introductory 
Note, para. 2; Restatement (Second), supra note 2, § 115, comment a. 
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treaties, the signatuire may be done ad referendum or subject to acceptance— 
which means that the U.S. representative’s act of signing the international agree- 
ment is provisional and subject to confirmation by the executive before the 
agreement binds the nation. This process—signature, perhaps ad referendum, 
and Senate advice and consent followed by Executive proclamation and exchange 
of ratified copies with other countries—is known as “ratification.” Mere signa- 
ture alone may not, and usually does not, mean an international agreement binds 
the signatory state. Nearly all international agreements for which the United 
States has been bound are published in the Executive Agreement Series (E.A.S,), 
Statutes at Large (Stat.), or the U.S. Treaty Series (U.ST). If such citations appear 
after the title of the agreement in compilation,” the chances are good that it is law 
for the United States, unless it has been superseded by a later binding agreement 
in part by a reservation,” or by legislation. A modern example is the recent Rules 
of the Road Treaty (COLREGS),” which superseded earlier agreements,” except 
as to those nations which have not approved the later treaty. A handy listing of all 
treaties considered still effective for the United States is the State Department's 





70. Three current compilations are AFP 110-20, supra note 21; Schindler & Toman, supra note 53; and 
A. Roberts & R. Guelff, Documents on the Laws of War (1982), reviewed, 77 Am. J. Int’ L. 383 
(1983), correspondence, id. at 983. Occasionally governments will print compilations, e.g. 1-13 C. 
Bevans, Treaties and Other International Agreements of the United States of America 1776-1949 
(1968-76), published under U.S. State Department auspices; AFP 110-20 supra note 21, is a U.S. 
Air Force publication in general use by military lawyers. 1-6 C. Wiktor, Unperfected Treaties of 
the United States of America (1976-84) may be useful for an English-language version for treaties 
the United States has signed but has not ratified; the series is ongoing. Compilations often appear 
as supplements to casebooks, see note 5 supra; sometimes the treaty text is imbedded in the 
principal volume of the casebook. The advantage of using a compilation is that the official sources 
required by stylebooks are often cited, along with other compilations which may be clues for 
further research. The texts are in English, which can be a problem for early treaties, often in 
French, a common language of diplomacy before this century. The risks are the possibility of a 
misprint or a variation between the English version and other official languages for the treaty. For 
the latter, see, e.g., Air France v. Sales, 470 U.S. 392, 396-407 (1984); Vienna Convention, supra 
note 46, art. 33, 63 Am. J. Int’l L. 886, 8 I.L.M. 692-93, AFP, 110-20, supra note 21, at 7-7; 
Restatement (Third), supra note 2, § 325, comment f. 

71. See infra notes 89-95 and accompanying text for the impact of reservations on the treaty process. 

72. International Regulations for Preventing Collisions at Sea, Oct. 20, 1972, 28 U.S‘T. 3459, T.I.A.S. 
No. 8587 (which came into force in 19’); for the United States, and which were amended in 1981, 
UST. , T.LA.S. No. 10672, U.NTS. ). 

73. International Regulations for Preventing Collisions at Sea, June 17, 1960, 16 U.S.T. 794, T.L.A.S. 
No. 5813. 
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annual Treaties in Force.™ Article 102(2) of the U.N. Charter, and former Article 18 
of the Covenant of the League of Nations, reflecting one of President Woodrow 
Wilson's Fourteen Points, state that no international agreement is binding until 
registered with the Secretary-General. Under League practice, failure to register 
resulted in general lack of binding character; in the U.N., only practice before 
U.N. bodies (such as the World Court) is affected. These agreements have been 
published in the League of Nations Treaty Series (L.NT.S,) or the U.N. Treaty Series 
(U.NT.S,).* Such agreements are binding only as to states that have ratified them; 
if there is no additional reference to Stat. or U.S.T. in the most current source, it is 
likely that the United States has not ratified the particular agreement, but this 
must be checked by referring to indexes such as Treaties in Force. The next step is 
a check of the Department of State Bulletin’s monthly summary, reproduced in 
International Legal Materials.® The final recourse is a check with the Depart- 
ment of State. That there is no U.N.T.S. citation available should not be troubling; 
the series is years behind. Unfortunately, the U.S. Government Printing Office is 
slipping behind too.” An example, until quite recently, was the 1925 Geneva Gas 
Protocol, published in L.N.T.S., which now appears in U.S.T. because the United 
States ratified, with a reservation, only in 1975.” 

A final term used herein is “accession.” A nation (perhaps not a party to 
the conference) may ratify a treaty already in existence; this process is known as 
accession. Examples are the accessions of Greece, Turkey, and the Federal 
Republic of Germany to the NATO Treaty.” 


B. Treaties as a Source of International Law 


The prologue to this subchapter underscores the critical rule: Interna- 
tional agreements as a separate source of international law under Article 38(1)(a) 





74. E.g., U.S. Dep’t of State, Treaties in Force: A List of Treaties and Other International Agreements of 
the United States in Force on January 1, 1986 (1986) [hereinafter Treaties in Force]. A comparable 
source for researching multilaterals to which the United States is not a party is Office of the U.N. 
Secretary General, Multilateral Treaties Deposited with the Secretary-General, formerly Multilat- 
eral Treaties in Respect of Which the Secretary-General Performs Depositary Functions, issued 
annually by the United Nations. Cf. U.N. Charter, art. 102. 

75. The commercially published Parry’s Consolidated Treaty Series covers international agreements 
from 1648 (Treaty of Westphalia) to the beginning of L.NS. in 1920. 

76. Compare, e.g., Treaties: Current Actions, 87 Dep't St. Bull. 91-93 (May 1987) and id. at 91-93 (June 
1987) with Recent Actions Regarding Treaties to which the United States is a Party, 26 1.L.M. 
1103-07 (1987). 

77. I. Kavass & A. Sprudzs, Current Treaty Index 1986, at 260 (1987) lists October 11, 1984 as the last 
agreement in point of time for which a T.I.A.S. number was available. 

78. Supra note 52. 

79. Supra note 60. 
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of the ICJ Statute must be binding between the nations concerned. In other cases 
the treaty may be only evidence of custom, a separate source under Article 
38(1)(b). This concept was discussed in Part II.A.2 above”° To deteriiixxe whether 
the U.S. has ratified, look for the citation U.S.T. or Stat. and check Treaties in 
Force, the Department of State Bulletin and International Legal Materials Of 
course, one is free to argue that the rule of the agreement is or is not a customary 
norm, as explained in Part II.A.2. 


C. Principles of Interpretation and Observation 


As noted earlier,* the 1969 Vienna Convention on the Law of Treaties 
(Vienna Convention) lays down international lawyers’ principles for interpreting 
all international agreements. The United States has not yet ratified the Vienna 
Convention, although it was submitted to the Senate in 1971; however, the Vienna 
Convention “is already recognized as the authoritative guide to current treaty law 
and practice.”® This part explores briefly those aspects of treaty interpretation 
and observation that are more frequently confronted in situations involving naval 
commanders. 

1. Pacta sunt servanda. This principle, roughly translated to say that an 
“international agreement in force is binding upon the parties to it and must be 
performed in good faith,” is restated in the U.N. Charter, Article 2(2) and in 
Article 26 of the Vienna Convention® Although a self-evident truism, its fre- 





80. See supra notes 34-42 and accompanying text. 

81. See supra notes 70-76 and accompanying text. 

82. See supra note 46. 

83. Letter of Submittal, supra note 46, at 1. The Restatement (Third), supra note 2, “accepts the 
Vienna Convention as presumptively codifying the customary and therefore as foreign relations 
law of the United States even though the United States has not adhered to the Convention.” 
Restatement (Third), supra note 2, Part Ill, Introductory Note, para. 2. See also Dalton, supra note 
46, in Symposium, supra note 1, at 153-54. Id. para. 1 has noted that “The Department of State 
has... stated that it regards particular articles of the Convention as codifying existing interna- 
tional law,” footnoting 1973 Digest of U.S. Practice in International Law 307, 482-83 (1974); 1974 
id. at 198, 228, 235 (1975); 1977 id. at 263-67 (1979); 1978 id. at 701, 767, 775 (1980); 1979 id. at 
692, 703-05, 767, 769 (1983) [hereinafter e.g., 1973 Digest]. Dalton, supra, at 155 n.13, notes that 
the U.S. courts have begun to cite the Vienna Convention as well. For the international lawyer, this 
might be further evidence of state practice. See supra note 26 and accompanying text. Congressio- 
nal publications have also inferred that the Vienna Convention is authorization for both the United 
States and the Soviet Union. Dalton, supra, at 156-57. 

84. Restatement (Third), supra note 2, § 321. See also Restatement (Second), supra note 2, § 138; I. 
Brownlie, supra note 5, at xxxvii; A. NcNair, supra note 46, at 493; Chorzow Factory Case (Ger. v. 
Pol), 1927 PCC.I.J. (ser. A) No. 9, at 21-25. 

85. Vienna Convention, supra note 46, art. 26, 63 Am. J. Int’] L. 883-84, 8 I.L.M. 690, AFP 110-20, 
supra note 21, at 7-6; accord, Restatement (Third), supra note 2, § 321. 
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quent repetition—in the Charter, treaties, writings of experts, and decisions of 
international courts—underscores the importance of compliance with treaty 
obligations by nations and their representatives, e.g., naval commanders. 

2. Travaux preparatoires, or preparatory works, correspond to the “legis- 
lative history”—committee reports, legislative debates, etc—of U.S. domestic 
legislation. Like the “plain meaning rule” for domestic legislation, Vienna 
Convention Article 31(1) lays down the “golden rule” for interpreting the language 
of treaties: “A treaty shall be interpreted in good faith in accordance with the 
ordinary meaning to be given to the terms of the treaty in their context and in the 
light of its object and purpose.” Although Article 32®’ says that one may resort 
to supplementary means of interpretation, including preparatory works, to con- 
firm the meaning derived under Article 31 or to clear up ambiguities, obscurities, 
absurdities or unreasonable results, the main thrust is the use of the text as 
agreed to by the negotiators. This seems to be the posture of the World Court 
(although there has been a liberalizing trend)** and corresponds with the practice 
of interpreting state statutes in much of the United States, as distinguished from 
the U.S. Federal courts’ more wnanes use of legislative history to fathom 
congressional intent. 

3. Reservations. If one nation makes statements to exclude or vary the 
legal effect of a part of a treaty, this is termed 9 “reservation” or “understand- 

ng” for the agreement. A reservation is a nation’s formal declaration (when a 
treaty is signed, ratified, or adhered to) that modifies or limits the substantive 
effect of part of the treaty as between that nation and other parties to it, while an 


understanding (while not modifying or limiting a treaty) intends to clarify or 
explain, or to deal with a matter incidental to the treaty’s operation in some 
manner other than as a reservation”? A few reservations are intended to have 
domestic, internal effect only.” If a bilateral agreement is involved, a reservation 





86. Vienna Convention, supra note 46, art. 31{a), 63 Am. J. Int’ L. 885, 8AI.L.M. 691-92, AFP 110-20, 
supra note 21, at 7-6; accord, Restatement (Third), supra note 2, § 325(1). Cf Restatement 
(Second), supra note 2, § 147. 

87. Vienna Convention, supra note 46, art. 32, 63 Am. J. Int’l L. 885-86, 8 I.L.M. 692, AFP 110-20, 
supra note 21, at 7-7; see also Restatement (Third), supra note 2, § 325, comment f and reporters’ 
note 1, and compare Restatement (Second), supra note 2, § 147. 

88. See generally Restatement (Third), supra note 2, § 325, reporters’ note 1. 

89. 4 M. Whiteman, supra note 46, at 137; see also id. at 186-93; Restatement (Third), supra note 2, 
§ 314; Restatement (Second), supra note 2, §§ 124, 133-37. The Vienna Convention, supra note 46, 
does not deal with understandings. An understanding was appended to the Mutual Defense Treaty, 
US. - Republic of Korea, supra note 66. 

90. See generally Power Auth. v. Fed. Power Comm'n, 247 F.2d 538 (D.C. Cir), vacated as moot, 355 
US. 64 (1957); Restatement (Third), supra note 2, § 303, comment d and reporters’ note 4; id. 314, 
comment 2; Restatement (Second), supra note 2, § 133, comment d. 
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at the international level is like a counteroffer. (In commor. faw practice, if A 
offers to sell a car to B for $8000, and B says, “I'll buy it for $7000,” B’s 
statément is a counteroffer. There is no deal, or contract, unless A says, “I agree 
to sell it to you for $7000.”) In international law, the other nation must accept the 
reservation as part of the bargain for the reservation to be binding. With respect 
to a multilateral convention, reservations compatible with the objects and pur- 
poses of the convention may be accepted by other nations, in which case the 
reservation is binding as among the reserving state and the accepting nations. If a 
state does not accept the reservation, which is compatible with the objects and 
purposes of the convention, then the reservation is not binding as among the 
objecting and reserving states, although the reserving state remains a party to the 
convention. If an objecting state considers the reservation incompatible with the 
objects and purposes of the convention, then the reserving state is not a party to 
the convention insofar as the objecting states are concerned." Two examples of 
international reservations are the United States’ first-use reservation to the 1925 
Geneva Gas Protocol in 1975” and the Soviet bloc’s reservation to Article 85 of 
the 1949 Geneva Prisoner of War Convention that accords convention benefits to 
convicted “war criminals.” A list of reserving states for agreements to which the 
United States is a party may be found in the Treaties in Force®* Other compila- 
tions® may include such, but are only as good as the editors and, more impor- 
tantly, the date they are published. If the issue is critical, the Department of State 
is the ultimate source for an up-to-date list of reservations. For ireaties to which 
the United States is not a party, reference to and careful indexing of L.N.T.S. and 


U.N.T.S. may be the only recourse. This also may be important if the treaty is 
pleaded as evidence of customary law. 





91. Vienna Convention, supra note 46, arts. 20, 21, 63 Am. J. Int'l L. 881-82, 8 I.L.M. 687-88, AFP 
110-20, supra note 21, at 7-4, 7-5; accord, Restatement (Third), supra note 2, §§ 319-21 and 
Reservations to the Convention on Genocide, 195] 1.C.J. 15, 20-30; cf. 1974 Digest, supra note 83, 
at 228 (U.S. practice as to one-year notice provisions of art. 20). There are the earlier “unanim- 
ity” and “Pan American” rules, which have less force today but which might be invoked. Restate- 
ment (Second), supra note 2, § 128 and comments e-h; 9 M. Whiteman, Digest of International Law 
1096-98 (1968); 4 M. Whiteman, supra note 46, at 170-86. 

92. 26 U.ST. 571, T.1.A.S. No. 8061, 94 L.N-T.S. 65, AFP 110-20, supra note 21, at 4-68. 

93. 6 U.S. 3316, 3384, T.I.A.S. No. 3364, 75 U.NT.S. 135, 207, AFP 110-20, supra note 21, at 3-57. 
For typical Soviet Bloc reservations, see 6 U.ST. 3508, 75 U.NT.S. 424, 430, 436, 444, 454, 456, 
460; AFP 110-20, supra note 21, at 3-115, 3-116. 

94. See, e.g., Treaties in Force, supra note 74, passim. 

95. E.g., AFP 110-20, supra note 21; Schindler & Toman, supra note 53. 
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D. Principles of Invalidation, Termination, and Suspension 


The international lawyer is concerned with more grounds for invalida- 
tion, termination, or suspension of treaties than are discussed below. Points 
considered here are those most likely to be encountered by the judge advocate. 

1. Coercion: Either coercion of a nation’s representative or coercion of the 
nation itself, by force or threat of the use of force in violation of the U.N. Charter, 
is grounds for invalidating a treaty®* A familiar example of coercion of represen- 
tatives of a state was Nazi Germany’s third-degree methods on the President and 
Foreign Minister of Czechoslovakia to extract the agreement giving Germany a 
protectorate over Bohemia and Moravia in 1939. The Vienna Convention does not 
include economic pressure, or the threat of economic pressure, as part of 
coercion, although a declaration—not part of the Convention—condemns threat 
or use of pressure in any form.” Thus, it would not be unlawful, under interna- 
tional law, for the United States to threaten or use economic sanctions to enforce 
international law, including negotiation of a treaty; nor would a treaty imposed by 
a victim of aggression, as defined by the U.N. Charter, be invalid.* 

2. Termination. Some treaties declare that they will last for a term of years 
or until a certain day, somewhat like ordinary rent contracts. Occasionally, 
nations agree that earlier treaties will be ended by later ones; examples include 
three of the four Geneva Conventions of 1949—which superseded those signed at 
The Hague in 1899, 1906, and 1907, and at Geneva in 1864, 1906, and 1929— 
regarding humanitarian law, prisoners of war, and similar matters. If there is no 





96. Vienna Convention, supra note 46, arts. 50-52, 63 Am. J. Int’1 L. 891, 8 I.L.M. 698, AFP 110-20, 
supra note 21, at 7-9, 7-10; accord, Restatement (Third), supra note 2, §§ 331(c) - 331(d). 

97. Declaration on the Prohibition of Military, Political or Economic Coercion in the Conclusion of 
Treaties, Annex to Final Act of the U.N. Conference on the Law of Treaties, U.N. Doc. A/CONF. 
39/26 (1969), 8 I.L.M. 728, 733. See also Restatement (Third), supra note 2, § 331, reporters’ 
note 3; Kearney & Dalton, supra note 46, at 534-35. 

98. See supra note 96 and accompanying text. 

99. The Vienna Convention, supra note 46, art. 30(2), 63 Am. J. Int'l L. 884, 8 I.L.M. 691, AFP 
110-20, supra note 21, at 7-6, approves this; accord, Restatement (Third), supra note 2, § 323(1). 

100. Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field, opened for signature Aug. 12, 1949, art. 59, 6 U.S.T. 3114, 3150, T.I.A.S. No. 
3362, 75 U.NT.S. 31, 66, AFP 110-20, supra note 21, at 3-27 (entered into force Oct. 21, 1950) 
[hereinafter First Geneva Convention]; Geneva Convention for the Amelioration of the Condition 
of Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, opened for signature Aug. 
12, 1949, art. 58, 6 U.ST. 3217, 3254, T.1.A.S. No. 3363, 75 U.NT.S. 85, 120, AFP 110-20, supra 
note 21, at 3-38 (entered into force Oct. 21, 1950) [hereinafter Second Geneva Convention]; 
Geneva Convention Relative to the Treatment of Prisoners of War, opened for signature Aug. 12, 
1949, art. 134, 6 U.ST. 3316, 3420, T.LA.S. No. 3364, 75 UNTS. 135, 240, AFP 
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specific, later agreement on ending an earlier treaty, the instrument prior in time 
governs for those nations that have not become parties to the later agreement ™ 
This is why the earlier Rules of the Road Treaty remains in force for the United 
States as to some countries. One exception is the U.N. Charter, whose Article 
103 provides that if the Charter conflicts with any other international agreement, 
the Charter prevails. There is nothing in the Charter to cover a later conflicting 
custom, but it is likely that parallel custom developed alongside the Charter’s 
explicit articles would be found, the situation in Nicaragua v. United States, or 
application of the Charter as jus cogens might be argued. 

3. Material Breach. If one party commits a material (i.e., major or 
fundamental) breach of a bilateral agreement, the other side may consider it 
ended or superseded or may make nonforcible reprisals or retortions against the 
defaulter. Material breaches of a multilateral treaty may give rise to individual 
states’ unanimously agreeing to suspend or end the agreement as between them 
and the defaulter, or as to all parties. If the breach “radically changes the 





110-20, supra note 21, at 3-67 (entered into force Oct. 21, 1950) [hereinafter Third Geneva 
Convention]. By contrast, article 135 of the Third Geneva Convention and the Geneva Convention 
Relative to the Protection of Civilian Persons in Time of War, opened for signature Aug. 12, 1949, 
art. 154, 6 U.ST. 3516, 3620, T.1.A.S. No. 3365, 75 U.NT.S. 287, 390, AFP 110-20, supra note 21, 
at 3-106, (entered into force Oct. 21, 1950) [hereinafter Fourth Geneva Convention], declare that 
the respective conventions are supplementary to the earlier agreements. To this extent, the Third 
and Fourth Geneva Conventions operate as protocols. See supra note 49 and accompanying text. 
Protocol I Additional to the Geneva Conventions Relating to the Protection of Victims of 
International Armed Conflicts, Dec. 12, 1977, art. 1, 72 Am. J. Int’) L. 457-58 (1978), 16 1.L.M. 
1391, 1396-97 (1977), AFP 110-20, supra note 21, at 3-127 [hereinafter Protocol I], declares that 
the Protocol is supplementary to the 1949 Geneva Conventions and “custom, ... principles of 
humanity and... the dictates of public conscience.” By contrast, Protocol II Additional to the 
Geneva Conventions Relative to the Protection of Victims of Non-International Armed Conflicts, 
Dec. 12, 1977, art. 1(1), 72 Am. J. Int'l L. 502-03 (1978), 16 1.L.M. 1442, 1443 (1977), AFP 
110-20, supra note 21, at 3-157 [hereinafter Protocol II}, “develops and supplements” the 1949 
conventions’ common article 3. Protocols I and II are not in force for the United States, although 
Protocol II has been recommended for Senate advice and consent to ratification. Message of the 
President Transmitting Protocol II Additional to the Geneva Convention of August 12, 1949, and 
Relating to the Protection of Victims of Non-International Armed Conflicts, Concluded at 
Geneva on June 10, 1977, Treaty Doc. 100-2, 100th Cong., Ist Sess. iii-iv (1986), 26 I.L.M. 561, 
562 (1987). 

. Vienna Convention, supra note 46, arts. 30(3), 30(4), 63 Am. J. Int’l L. 884-85, 8 I.L.M. 691, 
AFP 110-20, supra note 21, at 7-6; accord Restatement (Third), supra note 2, §§ 323(2), 323(3). 
Both sources note the possibility, seen in Protocols I and II, supra note 100, for later agreements 
to supplement or continue older agreements in force. 

102. See supra note 72, and Treaties in Force, supra note 74, at 271. 
103. See supra note 38 and accompanying text. 
104. See infra notes 153-60 and accompanying text. 
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position of every party with respect to the further performance of its obligations 
under the treaty” (e.g., a disarmament convention after an arms sale treaty), 
then any single nation can treat the agreement as suspended or ended as to it. 
Occasionally, a treaty may declare the effect of a material breach’ Legal 
reprisals or retortions are an option against the defaulter as well.“ Humanitar- 
ian treaties—for example, the human rights conventions or those relating to the 
law of armed conflict—are not subject to these rules, and reprisals against 
protected persons are expressly forbidden. A state may choose to ignore a 
material breach, in which case the treaty remains in force as though nothing had 
happened!” 

4. Denunciation. The formal act of ending a treaty relationship by decla- 
ration of a party state, instead of materially breaching the agreement, is termed 
“denunciation.” Under the Vienna Convention, denunciation or termination of an 
international agreement can occur only in accordance with the terms of the 
agreement or with consent of all parties. If there is no provision in the agreement 
for denouncing or ending the agreement, denunciation or termination cannot be 
effective unless such a right can be implied from the nature of the agreement or 
other circumstances. Under the Vienna Convention, unless the treaty provides 





105. Vienna Convention, supra note 46, art. 60, 63 Am. J. Int'l L. 893-94, 8 I.L.M. 701, AFP 110-20, 
supra note 2), at 7-11; accord, Restatement (Third), supra note 2, § 335; Restatement (Second), 
supra note 2, § 158. U.S. practice follows the Vienna Convention, supra, art. 60 view. See 1973 
Digest, supra note 83, at 307, 482-83; 1978 id. at 767. 

106. E.g., Protocol I, supra note 9100, art. 60(7), 72 Am. J. Int’l L. 484, 16 1.L.M. 4, AFP 110-20, 
supra note 21, at 3-141, which provides for release from certain obligations concerning demilitar- 
ized zones if the opposing nation “commits a material breach” of its obligations with respect to 
the zones. 

107. See, e.g., 1978 Digest, supra note 83, at 768. 

108. Vienna Convention, supra note 46, art. 60(5), 63 Am. J. Int’l L. 894, 8 I.L.M. 701, AFP 110-20, 
supra note 21, at 7-11. Some humanitarian conventions have explicit provisions to this effect. See, 
e.g., First Geneva Convention, supra note 9100, art. 46, 6 U.ST. 3144, T.1.A.S. No. 3362, 75 
U.NT.S. 60, AFP 110-20, supra note 21, at 3-25; S d Geneva C ion, supra note 100, art. 
47, 6 U.ST. 3248, T.I.A.S. No. 3363, 75 U.NT.S. 114, AFP 110-20, supra note 21, at 3-37; Third 
Geneva Convention, supra note 100, art. 13, 6 U.S. 3228, T.I.A.S. No. 3364, 75 U.NT.S. 146, 
AFP 110-20, supra note 21, at 3-44; Fourth Geneva Convention, supra note 100, art. 33, 6 U.ST. 
35339, T.LLA.S. No. 3365, 75 U.NT.S. 308, AFP 110-20, supra note 21, at 3-86; Protocol I, supra 
note 100, art. 20, 72 Am. J. Int’ L. 496, 16 1.L.M. 403, AFP 110-20, supra note 21, at 3-131. See 
also Restatement (Third), supra note 2, § 335, comment c. 

109. See Charlton v. Kelly, 229 U.S. 447, 474-76 (1913). 

110. Vienna Convention, supra note 46, arts. 54, 56(1), 63 Am. J. Int’l L. 891, 892, 8 I.L.M. 699, AFP 
110-20, supra note 21, at 7-10; accord, Restatement (Third), supra note 2, § 332; cf. Restatement 
(Second), supra note 2, §§ 155-56. The Vienna Convention represents current U.S. practice. See 
1979 Digest, supra note 83, at 679. 
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otherwise, twelve months’ notice of denunciation or withdrawal must be given!” 
Because of the possibility of ambiguities in determining implied rights or other 
circumstances giving the right to terminate, denounce, or withdraw, nearly all 
modern agreements have a stated time for denunciation—typically, a year."? Two 
major international agreements lacking such are the U.N. Charter and the Vienna 
Convention. 

Three theories for treaty termination by the United States have been 
advanced: Presidential action alone; congressional action; or Presidential action 
with advice and consent of the Senate, as in the case of ratification! There is no 
authoritative answer for this question in U.S. law, although recent practice is that 
the President alone may denounce a treaty. As will be seen in Part VII, Congress, 
by legislation, can override a treaty for internal legal purposes within the United 
States, although the international obligation remains in force. 

5. Fundamental Change of Circumstances - Rebus Sic Stantibus. A party to 
a treaty may escape obligations under the agreement if these seven conditions for 
fundamental change of circumstances, or rebus sic stantibus, are satisfied. The 
conditions are illustrated within the context of a worldwide depression and its 
impact on a trade treaty: 


(1) the change (for example, a steep, sudden economic depression) is of a 
fundamental character; 


(2) the change was not foreseen (if the depression was stated in the agree- 


ment as a condition, it probably would be held as foreseeable); 

(3) the changed circumstances must affect an essential basis of the treaty 
(as in the case of imports affected by the depression); 

(4) the effect of the change must transform radically the extent of the 
obligations of the state invoking fundamental change (.g., currency 
revaluation during a depression, thereby affecting imports); 

(5) the obligation must be one that is still to be performed under the treaty, 
i.e rebus does not apply to fully-performed obligations; 

(6) the obligation does not relate to establishment of a boundary, i.e. rebus 
cannot be invoked for conventions establishing national boundaries; and 





111. Vienna Convention, supra note 46, art. 56(2), 63 Am. J. Int’l L. 892, 8 I.L.M. 699, AFP 110-20, 
supra note 21, at 7-10. 

112. See, e.g., North Atlantic Treaty, Apr. 4, 1949, art. 13, 63 Stat. 2246, T.I.A.S. No. 1964, 34 U.NT.S. 
249, AFP 110-20, supra note 21, at 1-3. 

113. See generally Goldwater v. Carter, 481 F. Supp. 949, 958-65 (D.D.C.), revd, 617 F.2d 697, 703-08, 
71-40, (D.C. Cir), vacated, 444 U.S. 996 (1979); L. Henkin, Foreign Affairs and the Constitution 
136 (1972). 
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(7) the fundamental change is not the result of a material breach by the 
party invoking rebus.™ 


Because of the strength of the pacta sunt servanda principle—that inter- 
national agreements are binding and must be implemented in good faith, as 
explained in Part III.C.1 above™5—it is not surprising that no international courts 
have given the doctrine effect, although they recognize its existence!” The 
United States has invoked the doctrine at least once, by executive notice of 
suspension of a treaty during war, which was the fundamental change of 
circumstances.” 

A related doctrine is impossibility of performance, restated in Article 61 of 
the Vienna Convention: 


1. A party may invoke the impossibility of performing a treaty as a ground 
for terminating or withdrawing from it if the impossibility results from the 
permanent disappearance or destruction of an object indispensable for 
the execution of the treaty. If the impossibility is temporary, it may be 
invoked only as a ground for suspending the operation of the treaty. 

2. Impossibility of performance may not be invoked by a party as a ground for 
terminating, withdrawing from or suspending the operation of a treaty if 
the impossibility is the result of a breach by that party either of an 
obligation under the treaty or of any other international obligation owed 
to any other party to the treaty."* 


The impossibility rules are quite similar to those in U.S. contract law. If a 
total failure of a wheat crop occurred due to unforeseen diseases, with no sources 
availeble anywhere, it would be impossible for a nation to supply grain according 
to the terms of a treaty, even as the farmer could not supply a buyer. It will be seen 





114. Rebus cannot be invoked to reopen a boundary settlement. Vienna Convention, supra note 46, art 
62, 63 Am. J. Int’l L. 894-95, 8 I.L.M. 702, AFP 110-20, supra note 21, at 7-11; cf: Restatement 
(Third), supra note 2, § 336 and Restatement (Second), supra note 2, § 153. 

115. Supra notes 84-85 and accompanying text. 

116. Fisheries Jurisdiction Case (U.K. v. Ice.), 1973 1.C.J. 3, 19-20; cf. Free Zones Case (Fr. v. Switz.), 
1932 PC.I.J. (ser. A/B) no. 46, at 92, 155-58. A. David, supra note 46, at 3-55, traces the history 
of the doctrine to its present “restricted and watered down” version. 

117. See generally 14 M. Whiteman, supra note 46, at 483-85; Restatement (Third), supra note 2, § 
336, reporters’ note 1; Restatement (Second), supra note 2, § 153, reporters’ note 2. 

118. Vienna Convention, supra note 46, art. 61, 63 Am. J. Int’l L. 894, 8 I.L.M. 702, AFP 110-20, 
supra note 21, at 7-11. Restatement (Third), supra note 2, § 336, comment b, notes that art. 61 
“*may be regarded as a particular application of rebus sic stantibus since the disappearance of an 
indispensable object would ordinarily constitute a ‘fundamental change of circumstances.” 
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that the rebus and impossibility docirines overlap; rebus refers to change of 
circumstances, while the thrust of impossibility is total destruction of the object 
of the agreement. 

Vienna Convention Article 63" deals with what may, in some cases, be a 
“change of circumstances,” the severance of diplomatic relations. Article 63, 
however, states the obvious, that severance of diplomatic or consular relations— 
which may be incident to a declaration or state of war or armed conflict—does not 
affect states’ legal relations “except insofar as the existence of [these]... rela- 
tions is indispensable for the application of the treaty.’ Hence, severance of 
relations alone—as in the case of recent closings of consulates—will not suspend 
application of a treaty in an ordinary case. It should be further noted that sending 
ambassadors home (or recalling them, etc.) does not amount to severing diplo- 
matic relations. Such retortions’° may be the prelude to severance. 

6. The Effect of War on Treaties. The Vienna Convention takes no direct 
position on the effect of war on treaties; however, war or armed conflict might 
trigger claims of fundamental change of circumstances or of impossibility of 
performance.” No international court has considered the issue. Some treaties 
provide for continuation in time of war; Article 89 of the ICAO Convention is an 
example.” Treaties which regulate the conduct of hostilities—such as the four 
Geneva Conventions of 1949 dealing with prisoners of war, etc —are not affected 
by the outbreak of war’** In between, however, are those treaties that may be 
merely suspended during wartime and therefore survive for enforcement after 
the war, and those treaties that are destroyed by war. The U.S. Supreme Court has 


addressed the issue, announcing this test to distinguish between the categories: 





119. Vienna Convention, supra note 46, art. 63, 63 Am. J. Int’l L. 895, 8 1.L.M.703, AFP 110-20, 
supra note 21, at 7-11. 

120. For discussion of reprisals in the context of Treaties, see A. David, supra note 46, at 239-90. 

121. Vienna Convention, supra note 46, art. 73, 63 Am. J. Int’l L. 898, 8 LL.M. 707; AFP 110-20, 
supra note 21, at 7-13. 

122. Restatement (Third), supra note 2, § 336, comment d and reporters’ note 4 imply that war might 
be a fundamental change of circumstances. See also supra note 117 and other sources cited. 
Restatement (Second) § 157, supra note 2, deals specifically with the problem, following the 
principles of Clark v. Allen, 331 U.S. 503, 513 (1947). See infra note 125 and accompanying text. 

123. Convention on International Civil Aviation, Dec. 7, 1944, art. 89, 61 Stat. 1180, 1205, T.1.A.S. 
No. 1591, 15 U.NT.S. 295, 356, AFP 110-20, supra note 21, at 6-15. Treaties procured by force or 
threat of force unlawful under the U.N. Charter are void. See supra notes 96-98 and accompany- 
ing text. 

124. Restatement (Third), supra note 2, § 336, comment d; Restatement (Second), supra note 2, § 157; 
Techt v. Hughes, 229 NY. 222, 240, 128 N.E. 185, 19], cert. denied, 254 U.S. 643 (1920) 
dictum). 
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Where the relevant historical sources and the instrument itself give no plain 
indication that it is to become inoperative in whole or in part on the outbreak 
of war, we are left to determine whether the provision under which rights are 
asserted is incompatible with national policy in time of war.*> 


Thus, a right of free passage across the Canadian border—guaranteed by 
the 1794 Jay Treaty between the United States and Great Britain—was held to have 
been killed by the War of 1812, while inheritance rights guaranteed by treaties 
survived both world wars/*’ In some cases, postwar treaties set forth which 
agreements survive and which do not!” 

7. Procedures Without Respect to Invalidity, Termination, Withdrawal, or 
Suspension of Agreements. Vienna Convention Article 65 makes clear that an 
event—such as rebus, material breach, impossibility of performance, or war—does 
not give the “victim” nation a blank check to treat the agreement as ended. The 
offending nation must be notified of the claim and the measures that the victim 
intends to take. Except “in cases of special urgency,” there must be a three-month 
period for objections by the offender, after which the victim may proceed with 
measures. If objection is raised, then the parties must resort to negotiation, etc., 
as provided in Article 33 of the U.N. Charter, or to procedures in the agreement. 
Article 66 of the Convention goes further and directs resort to the ICJ, arbitration 
or conciliation if the dispute drags on for twelve months.” United States practice 
is not clear on whether negotiation is required once a breach occurs and abroga- 
tion is contemplated by the victim.” Practice of the United States demonstrates, 
however, that the victim state may institute lawful retortion as reprisal measures 
while the problem is being negotiated™ 





125. Clark, 331 U.S. at 513, citing Techt, 229 NY. at 222, 128 N.E. at 185. 

126. Karnuth v. United States, 279 U.S. 231, 240-42 (1929). 

127. Clark, 331 U.S. at 513-18; Techt, 229 NY. at 240, 128 N.E. at 191. 

128. See generally 14 M. Whiteman, supra note 46, at 490. 

129. Vienna Convention, supra note 46, arts. 65-67, 63 Am. J. Int’l L. 895-896, 8 I.L.M. 703-04, AFP 
110-20, supra note 21, at 7-12. Article 65(3)'s requirement, that objection by a third party 
mandates seeking a solution by means stated in U.N. Charter, art. 33, is not included as a 
requirement under Restatement (Third), supra note 2, § 337. See also id. § 338 on the conse- 
quences of the invalidity, termination or suspension of an agreement, parallelling Vienna 
Convention, arts. 69-72, 63 Am. J. Int’l L. 896-98, 8 ILL.M. 705-06, AFP 110-20, supra, at 7-12, 
7-13. 

130. 14 Whiteman, supra note 46, at 468-75; Restatement (Second), supra note 2, § 138, reporters’ 
note. 

131. Case Concerning the Air Service Agreement of Mar. 27, 1946 (U.S. v. Fr), 18 U.N.R.LA.A. 417, 
445-46. The United States had argued that the Vienna Convention, supra note 41, art. 65, did not 
preclude such reprisals or retortions. 1978 Digest, supra note 83, at 775. 
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E. Working with Treaty Law 


Normally, a judge advocate in the field will not be called upon to perform 
the Supreme Court's balancing test stated above. The judge advocate should be 
aware that Cicero’ maxim, “Silent enim leges inter arma” (the laws are inopera- 
tive in wartime), is no longer true, and that the law on breach or invalidation of 
treaties is in flux. If the treaty has a stated provision—as in the case of the ICAO 
convention—it should be scrutinized carefully. If the treaty deals with the conduct 
of hostilities or basic humanitarian rules, such as the Geneva Conventions, the 
rules of the treaty must be obeyed. If there is doubt in the remaining “grey area” 
cases, an interpretation from higher authority should be sought in advance if 
possible. Failure to seek such assistance may result in an embarrassment for the 
nation, suits in the courts (as for example, a wartime collision when the naval 
vessel was not displaying navigational lights as required by COLREGS), or 
personal liability, which will be developed in Part VII.A. 


IV. GENERAL PRINCIPLES OF LAW, ARTICLE 38(a)(3) 


Although customary law predominates in the absence of international 
agreements, general principles of law adopted from municipal legal systems, if 
appropriate for the international order, adds a flexible element giving greater 
completeness to custom and in some limited degree extends it.™* Soviet writers 
and some Third World nations have a different view; they say that municipal law 


can be considered only if there is concurrence in international law, i.e., by treaty 
or custom, thereby avoiding any reference to well-established principles of 
Western municipal law systems. In any event, general principles recognized by 
international tribunals are few in number. Examples include: 





132. 4 M. Cicero, Pro Milone xi. That such a view is not totally out of fashion is seen in the remarks of 
former Secretary of State Dean Acheson, in Panel, The Cuban Crisis and Disarmament, 1963 
Am. Soc’y Int. L. Proc. 13, 14. But see L. Henkin, How Nations Behave 286-90 (2d ed. 1978). 

133. Schachter, International Law in Theory and Practice, 178 Recueil des Cours 9, 77-78 (1982), 
quoting Waldock, supra note 24, at 64; cf. Restatement (Third), supra note 2, §§ 102(1)(c), 102(4), 
and comment | and reporters’ note 7. 

134. Schachter, supra note 133, at 76, citing Tunkin, International Law in the International System, 
M47 Recueil des Cours 9, 98-106 (1975). Professor Schachter has found three additional variants 
on the ICJ Statute formula, expressed in individual World Court judges’ opinions or scholars’ 
statements. Schachter, supra, at 75. 

135. Waldock, supra note 24, at 58. 
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1. A party cannot take advantage of its own wrong,” codified (as we have 
seen) in the rebus and impossibility rules in the Vienna Convention on the Law of 
Treaties, Articles 61(2) and 62(2)(b);” 

2. circumstantial evidence, as being admissible to prove a fact;** 

3. “good faith,” now restated in the pacta sunt servanda rule for 
treaties; 

4. Estoppel, or preclusion. 

Most of these usages are lawyers’ principles, but there are three related 
concepts of direct relevance to the military commander: equity, principles of 
humanity; and jus cogens, or fundamental principles of law. 


A. Equity 


General principles of equity (or “fairness”)—such as he who seeks equity 
must do equity, he who seeks fair or equitable treatment must come into court 
with clean hands—have been recognized by the World Court.“* Thus, if a nation 
has been wronged, and its military commanders have violated the same law their 
nation seeks to enforce, the “clean hands doctrine” may keep the complaining 
nation from getting relief for which it might otherwise be entitled. Although many 
nations, including the United States, are no longer subject to the ICJ’s general 
unilateral compulsory jurisdiction,” the clean-hands problem could still come 





136. Chorzow Factory Case (Ger. v. Pol.), 1927 P.C.I.J. (ser. A) No. 9, at 31. 

137. See supra notes 114-20 and accompanying text. 

138. Corfu Channel Case (U.K. v. Alb.), 1949 1.C.J. 1, 4-15. 

139. Certain German Interests in Polish Upper Silesia (Ger. v. Pol.), 1926 P.C.I.J. (ser. A) No. 7, at 30. 

140. See supra notes 84-85 and accompanying text. 

141. Temple of Preah Vihear (Cambodia v. Thailand), 1962 1.C.J. 6, 23, 31, 32; Arbitral Award of the 
King of Spain (Hond. v. Nicar.), 1960 1.C.J. 192, 209, 213. The doctrine was rejected in Case 
Concerning Delimitation of the Maritime Boundary in the Gulf of Maine Area (Can. v. U.S.), 1984 
1C.J. 244, 304-10 [hereinafter Gulf of Maine Case]. For analysis of the case, see Clain, Gulf of 
Maine - A Disappointing First in the Delimitation of a Single Maritime Boundary, 25 Va. J. Int’ L. 
521 (1985); Schneider, The Gulf of Maine Case: The Nature of an Equitable Result, 79 Am. J. Int'l 
L. 539 (1985); Robinson, Colson & Rashkow, Some Perspectives on Adjudicating Before the World 
Court: The Gulf of Maine Case, id. at 578. 

142. Diversion of Water from the Meuse (Neth. v. Belg.), 1937 PC.I.J. (ser. A/B) No. 70, at 76-78 
(Separate opinion of Hudson, J.). See also Schachter, supra note 133, at 82; Restatement (Third), 
supra note 2, § 102, comment m, reporters’ note 8; and Janis, Equity and International Law: The 
Comment in the Tentative Draft, 57 Tul. L. Rev. 80 (1982). 

143. See supra note 38. 
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up if a case is submitted by consent™ or in diplomatic negotiations as a lost 
bargaining chip. 

The World Court has also used principles of equitable proportionality, 
employing a factoral approach, in maritime boundary decisions.“* Although not 
styled “equitable,” the principles of proportionality in methods of attack in 
warfare, recently codified in 1977 Protocol I,’ also presuppose a factoral 
approach. 

Article 38(2) of the ICJ Statute says that the parties may elect to have the 
Court decide the case “ex aequo et bono.” The Court has separated this option 
from the use of equity principles, which it has felt free to employ under the 
“general principles” rubric of Article 38(a)(3). Few tribunals have been set free to 
decide a case ex aequo et bono, which carries an idea of “general notions of 
justice.” 


B. Humanity and Chivalry 


The category of general principles of law as a source of international law 
also includes those fundamental concepts of basic decency that all nations should 
observe. These concepts are known as principles of humanity, often expressed as 
“chivalry” in the context of the law of armed conflict.” In the Corfu Channel 
Case, the World Court, faced with Great Britain’s claim for damages against 
Albania for loss of warships and personnel when British ships struck mines laid 
in an international channel in peacetime, held that “elementary considerations of 


humanity, even more exacting in peace than in war{,]” dictated judgment for 





144. Gulf of Maine Case, supra note 141, 1984 I.C.J. at 252, is a recent example of this type of 
jurisdiction, under ICJ Statute, art. 36(1), 59 Stat. 1060, AFP 110-20, supra note 21, at 5-22; the 
United States and Canada consented to jurisdiction by Special Agreement. Nicaragua v. United 
States, supra note 38, illustrates the other type of consensual jurisdiction under ICJ Statute, art. 
36(2), an international agreement conferring jurisdiction in advance. In the case of the United 
States-Nicaragua FCN Treaty, that jurisdiction no longer exists because the United States has 
denounced the FCN Treaty in accordance with its terms. See supra notes 38, 129-31 and 
accompanying text. 

145. Gulf of Maine Case, supra note M41, 1984 I.C.J. at 292-95, 300, 312-44; Case Concerning the 
Continental Shelf (Tunisia v. Libya), 1982 1.C.J. 18, 47-78. North Sea Continental Shelf Cases, 
supra note 25, 1969 I.C.J. at 52. 

146. See generally NWP 9, supra note 4, para. 5.2; AFP 110-31, supra note 9, para. 6-3. 

147. Protocol I, supra note 100, art. 35, 72 Am. J. Int’] L. 473, 16 1.L.M. 1408-09, AFP 110-20, supra 
note 21, at 3-135. 

148. Case Concerning the Continental Shelf (Tunisia v. Libya), 1982 I.C.J. 47, 60; Diversion of Water 
from the Meuse (Neth. v. Belg.), 1937 PCC.I.J. at 76-78 (Separate opinion of Hudson, J.); Restate- 
ment (Third), supra note 2, § 102, comment m, id. § 903, reporters’ note 9. 

149. AFP 110-31, supra note 9, paras. 1-3(a)(2)-(3). 
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Britain! Since the two countries were not at war in 1947 when the incident 
occurred, the rules of war laid down in 1907 Hague Convention VIII could not 
have applied. Nicaragua v. United States applied Corfu principles in 1986." 
Examples of violations of these principles include infliction of unnecessary 
suffering, immunity of civilian populations from attack in some situations, use of 
poison, and misuse of flags of truce’ Principles of humanity and chivalry also 
apply in time of armed conflict. 


C. Jus Cogens, or Fundamental Norms 


Although its scope is ill-defined, there is a small but growing body of law 
that is said to override all other rules, perhaps including treaties.** Soviet writers 
have stated that all fundamental principles of international law are jus cogens,* 
including the U.N. Charter. Most other writers recognize the concept, but take a 
more restrictive view and enumerate these violations: use of force, threat of force, 
aggression, genocide, piracy, the slave trade, racial discrimination, terrorism 
and taking hostages.> Jus cogens, according to the Vienna Convention, must be 
“accepted and recognized by the international community of States as a whole.” 
Although the United States agreed to inclusion of the Vienna Convention, it 
insisted that jus cogens claims be adjudicated by the ICJ, and the Convention so 
provides.” Since the United States is no longer subject to unilateral compulsory 
ICJ jurisdiction,* and the United States has not ratified the Vienna Convention, 





150. Corfu Channel Case (U.K. v. Alb.), 1949 1.C.J. 4, 22. 

151. Nicaragua v. United States, supra note 38, 1986 I.C.J. at 112-15. 

152. AFP 110-31, supra note 9, paras. 1-3(a)(2)-(3). 

153. Vienna Convention, supra note 46, art. 64, 63 Am. J. Int’l L. 895, 8 L.L.M. 703, AFP 110-20, 
supra note 21, at 7-11; Restatement (Third), supra note 2, § 102, comments j, k, and id. § 331(2), 
comments e and f would follow this. Thus a fundamental norm articulated in customary law, or a 
treaty, would override all other treaties, general principles, etc. 

154. Tunkin, supra note 134, at 94-98 (1975); see also Hazard, Socialism and International Public 
Law, in Symposium, supra note 1, Marxism and the Law, 23 Colum J. Transnat’l L. 251, 259-60 
(1985). 

155. Jimenez de Arechaga, International Law in the Past Third of a Century, 159 Recueil des Cours 1, 
64 (1978). Restatement (Third), supra note 2, § 102, comment k agrees that “‘the principles of the 
U.N. Charter prohibiting the use of force ...have the character of jus cogens.” See also id., 
reporters’ note 6. 

156. Vienna Convention, supra note 46, art. 53, 63 Am. J. Int’l L. 891, 8 I.L.M. 698, AFP 110-20, 
supra note 21, at 7-10; see also Restatement (Third), supra note 2, § 331(2), comment e. 

157. Vienna Convention, supra note 46, art. 66(a), 63 Am. J. Int’] L. 896, 8 IL.M. 704, AFP 110-20, 
supra note 21, at 7-12. 

158. See supra notes 38, 143-44 and accompanying text. 
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the principles of Articles 53 and 64 are still valid as customary law but there are 
no safeguards against their abuse. In such circumstances the United States is 
likely to take a particularly restrictive view of the scope and content of these 
doctrines, and they can be applied as international law accepted by the United 
States only with caution” Whether seen as a general principle of law, custom, or 
as a new source overriding all traditional sources, jus cogens, if recognized, has a 
relatively narrow scope today“ What portends for the future is uncertain, but a 
fairly confident prediction is that the doctrine is established and will grow. 


V. SUBSIDIARY SOURCES: JUDICIAL DECISIONS AND PUBLICISTS, 
ARTICLE 38(a)(4) 


Although an occasional writer does not so distinguish them,™ ICJ Statute 
Article 38(a)(4) and most international lawyers consider judicial decisions and 
the writings of the most highly qualified publicists (i.e., scholars and treatises in 
the field) to be of secondary rank when weighed with treaties, custom, and 
general principles of law’ 


A. Judicial Decisions 
Article 59 of the ICJ Statute explicitly states that “jt}he decision of the 


[World] Court has no binding force except between the parties and in respect of 
that particular case.”* The Statute thus denies binding effect for prior Court 


decisions on an issue of law as applied to particular facts, unlike the concept of 
common law “precedent.” Nevertheless, the Court has used its prior case law and 
that of the predecessor Permanent Court of International Justice’ An example is 





159. Restatement (Third), supra note 2, § 331(2), reporters’ note 4. 

160. Panel, Revised Restatement and Custom, supra note 1, at 73, 76-77 (Remarks by Jack M. 
Goldklang) states “The status of jus cogens as international doctrine for the United States would 
appear to be conjectural.” See also Dalton, supra note 46, in Symposium, supra note 1, at 157-5 

161. See, e.g., B. Brittin, supra note 9, at 11-14. Indeed, id's listing publicists and court decisions 
behind custom and ahead of treaties, and omission of any reference to general principles, gives a 
distorted picture of the relative importance of each source. 

162. As supra note 133 and the accompanying text demonstrate, some authorities accord a supplemen- 
tary status to general principles. Restatement (Second), supra note 2, § 103, as explained in id. 
comment a, comes to the same result for national and international court decisions and the 
writings of scholars, while adding resolutions of international organizations as a secondary 
source. See infra note 194 and accompanying text. 

163. 59 Stat. 1062, AFP 110-20, supra note 21, at 5-24. 

164. Restatement (Third), supra note 2, § 903, reporters’ note 8; Waldock, supra note 24, at 93; 1 M. 
Whiteman, supra note 5, at 97. 
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Nicaragua v. United States.* A case may, however, be important as a restatement 
of custom or general principles even though it has no binding effect on 
precedent. 

International arbitral awards may also be employed, subject to the 
caveat that their impact may be limited by the compromis or compromissary 
clause of the treaty that created the arbitral tribunal. 

The decisions of other international tribunals, or national courts such as 
the Supreme Court of the United States, are not subject to the Article 59 
limitation, but they are considered “subsidiary” under Article 38(d). The World 
Court has used national court decisions to attempt to find custom, to interpret 
treaties, or to discern general principles» Professor Brownlie has noted that 
national decisions may be used to determine national custom,™ however, even as 
international court cases and perhaps arbitral awards may be declaratory of 
custom or general principles.”! 





165. See supra note 151 and accompanying text. 

166. Cf Restatement (Third), supra note 2, § 102, reporters’ note 1. U.N. Charter, art. 94, states that a 
U.N. member undertakes to comply with the Court’s decision if it is a party. If a party fails to 
perform its obligations in a judgment, the other party may apply to the U.N. Security Council for a 
nonbinding recommendation, or a binding decision, on measures to effectuate the judgment. Id., 
art. 25(1) states that U.N. members agree to carry out decisions of the Council. See also id., arts. 
33-38. 

167. See generally Restatement (Third), supra note 2, § 103(d), comment b; 1 M. Whiteman, supra note 
5, at 95-96. 

168. See supra note 22 and accompanying text. 

169. See supra notes 166, 170-71 and accompanying text. 

170. Restatement (Third), supra note 2, § 103(d), comment b; Waldock, supra note 24, at 92-93; 1 M. 
Whiteman, supra note 5, at 95; see also Gulf of Maine Case, supra note 141, 1984 I.C.J. at 290-91. 

171. This is also true of the jurisprudence of the World Court. For example, the agreement in Case 
Concerning the Continental Shelf (Tunisia v. Libya), 1982 1.C.J. 21, specified that the ICJ was “to 
take account of equitable principles and the relevant circumstances which characterize the area, 
as well as the recent trends admitted at the Third Conference on the Law of the Sea.” As id. at 
58-60 demonstrates, for the “equitable principles” aspect of the decision, the Court was driven 
back to the notion of equity as “‘a direct emanation of the idea of justice.” By contrast, the Gulf of 
Maine Case, supra note 141, agreement sought a decision “in accordance with the principles and 
rules of international law.” 1984 1.C.J. at 253. The Court resorted to its Statute, art. 38, and 
decided general principles included equity. Id. at 292-95, 300, 312-44. To the extent that the 
compromise varies from the ICJ Statute, the resulting decision may be less authoritative for a 
case postulated under the ICJ Statute, art. 38 formula. Arbitral awards based under agreements 
approving use of ex aequo et bono principles are even more suspect as a secondary source. See 1 
Whiteman, supra note 5, at 99-100. 
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B. Writings of Publicists or Scholars 


The ICJ Statute, Article 38(1)(d) also accords secondary importance to 
scholarly texts,” and the ICJ has occasionally referred generally to such.” As 
The Pacquete Habana would indicate, U.S. courts have been more receptive to use 
of these sources.™ There are, of course, certain obstacles in employing scholarly 
writing, even though such sources may be useful for articulation of what primary 
sources have said is custom, or for treaty interpretation. There is the general 
problem of national or institutional bias.” The Soviets have a point of view; so 
does the United States. Within a country that permits plural viewpoints, opinions 
may differ radically on what is the law within the community of scholars. Military 
service publications may tend to favor the objectives of the particular service. 
Student-edited international law journals have entered the field, and a number of 
them are as good as the periodicals edited by law faculty members or the 
practicing bar.”* 

One important secondary source is the Restatement (Second), Foreign 
Relations Law of the United States (1965), to be superseded by the Restatement 
(Third), Foreign Relations Law of the United States whose development was 
discussed earlier’ The commercially published Restatements are the result of 
research projects by distinguished lawyers, judges, and scholars.”* Unlike other 





172. Accord, Restatement (Third), supra note 2, § 103(2)(d). 

173. E.g., Case of the S.S. Lotus (Fr. v. Turk.), 1927 PCC.I.J. (Ser. A) No. 10, at 26; see also I. Brownlie, 
supra note 5, at 26; Waldock, supra note 24, at 96. Dissents frequently employ them, e.g. 
Nicaragua v. United States, supra note 38, 1986 I.C.J. at 259 (Schwebel, J., dissenting). 

174. 175 U.S. at 695-709. 

175. I. Brownlie, supra note 5, at 25; Schachter, supra note 133, at 63-64; Walker, Sea Power and the 
Law of the Sea: The Need for a Contextual Approach, Naval War C. Rev., Spring 1978, at 88, 
91-92, 83 Mil. L. Rev. 131, 42 (1979), 7 Ocean Devel. & Int’! L.J. 299, 305 (1979). The Soviets 
also note this possibility. Cf Butler, English International Legal Doctrine in Soviet Translations, 
51 Brit. Y.B. Int’l L. 253, 262 (1982). 

176. The American Journal of International Law, although published by the American Society of 
International Law, a Congressionally chartered organization (cf. 64 Stat. 869), is edited by 
distinguished scholars and lawyers from U.S. universities. See, e.g., Board of Editors, 81 Am. J. 
Int'l L. (1987). Student-edited journals are nearly always connected with a law school, like 
traditional law reviews, and often have faculty and lawyers as advisors. See, e.g., 27 Va. J. Int’] L. 
305 (1987). 

177. See supra notes 1, 2 and accompanying text. 

178. As Restatement (Third), supra note 2, v-vii and Restatement (Second), supra note 2, iii indicate, 
the reporters and advisors have included distinguished authorities from abroad as well as 
eminent U.S. scholars, judges and lawyers. Cf. Oliver, Foreword, in Symposium, supra note 1, at 1, 
4 who says that those who object to the “ethnocentrism” of the Restatement (Third) “have a heavy 
burden of persuasion.” 
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Restatements (contracts and property, for example) with which U.S. lawyers may 
be familiar, the Foreign Relations Law Restatement sections have two parts: the 
general international law rule and the rule recognized by the United States. The 
Restatement (Third) occasionally may state the law as it “ought to be” and not 
necessarily the current understanding of what the law “is.” Use of these sources 
is, thus, subject to the same cautions despite their authoritative-sounding titles. 
Some U.S. courts have rejected Restatement principles,” although the books are 
well-researched, well-reasoned, and generally represent majority trends. The 
Reporter’s Notes, as distinguished from the numbered sections or the Comments, 
are not part of the “official” Restatement Another type of “restatement” is the 
official commentary to a treaty or other report, prepared by the reporting body” 
or an institutionally supported author! 

The proceedings of professional meetings, such as the Annual Meeting of 
the American Society of International Law, are also published and can be quite 
useful for contemporary viewpoints. 

With this multiplicity of sources, it is imperative that the alii read 
objectively and critically; discovering who is writing and what the bias, if any, may 
be. 


VI. “New” SOURCES OF INTERNATIONAL LAW AND DIFFERENT APPLI- 
CATIONS OF TRADITIONAL SOURCES 


With the proliferation and maturation of international organizations such 


as the United Nations and its specialized agencies, certain scholars, and perhaps 
some international tribunals, have recognized the development of new sources of 
international law independent of the traditional list in Article 38 of the ICJ 








179. Oliver, Fo d, in Symposium, supra note 1, at 1, 2-3. See, e.g., Restatement (Third), supra note 
2, § 135, comment d, reporters’ note 4, and compare Panel, Revised Restatement and Custom, 
supra note 1, at 73-76 (Remarks by Jack M. Goldklang), and Dalton, supra note 46, in Sympo- 
sium, supra note 1, at 157-59. Goldklang, in Symposium, supra, had commented on an earlier 
version of § 135. See also Oliver, supra, at 1, referring to Robinson, supra note 1. 

180. E.g., Restatement (Second), Conflict of Laws § 145 (1971), rejected by Henry v. Henry, 291 N.C. 
156, 163-64, 229 S.E.2d 158, 162-63 (1976). 

181. Panel, Revised Restatement and Custom, supra note 1, at 93-94 [Remarks by Louis Henkin, Chief 
Reporter for the Restatement (Third)]. 

182. See, e.g., 2 Int'l] Law Comm'n, Reports of the Commission to the General Assembly, U.N. Doc. 
A/6309/Rev. 1, in 2 Int'l L. Comm'n Y.B. 1966, at 169, 177 (1967), reporting and commenting on 
the Vienna Convention, supra note 46. 

183. E.g., 1-4 J. Pictet, The Geneva Conventions of 12 August 1949 (1952-58), published by the 
International Committee of the Red Cross (ICRC). See also infra notes 196-97 and accompanying 
text. 

184. For representative samplings, see supra notes 1, 38. 
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Statute. One of these, jus cogens, was discussed in Part IVC.** The ensuing 
subparts take up others, whether seen from the viewpoint of fitting them in as 
new manifestations of traditional sources or as independent authoritative 
sources. Part IVC considers attitudes of the Soviet Union and Third World states 
to these and the traditional sources of international law. 


A. An Overview of the “New” Sources of International Law 


Under Article 25 of the U.N. Charter, the “decisions” of the Security 
Council must be carried out by Members of the United Nations. The Security 
Council may pass other resolutions that are not “decisions,” and the General 
Assembly may make “recommendations” and may pass other declarations by 
resolution. If the General Assembly or Security Council resolution is an interpre- 
tation of the Charter, as in the Namibia and Western Sahara Cases)* then the 
Assembly or Council action will have the force of law as an interpretation of the 
Charter. Namibia and Sahara can be read very narrowly as dealing with self- 
determination and mandates issues, which are delegated by the Charter to the 
U.N., but there is room in the opinions to argue for a more broad sweep of 
authority to make binding law. Such would seem to be the Soviet view”? The 
traditional, and Western, view is that these declarations and resolutions are not 
law, unless a Security Council resolution under Charter Article 25 is involved. 
Under this view, the key is to see whether the Council has “decided” in the 
resolution. 


Resolutions, however, may or may not be either declaratory of existing 
customary law, as in the case of some treaties!” or under a controversial 
emerging concept, may possibly be construed as an agreement among nations as 
to what constitutes the law, on the theory that a vote for the resolution means that 
a nation understands that such is the law and agrees to be bound thereby: In this 





185. See supra notes 154-60 and accompanying text. 

186. Namibia Case, 1971 I.C.J. 16, 51-52. 

187. U.N. Charter, arts. 10-14. 

188. Namibia Case, 1971 1.C.J. 16; Western Sahara Case, 1975 I.C.J. 12, 30-34. 

189. The theory is jus cogens. Tunkin, supra note 134, at 98. See also Hazard, supra note 154, at 259. 

190. I. Brownlie, supra note 5, at 14-15, 696; Akehurst, supra note 23, at 5-8; Note, The Role of United 
Nations General Assembly Resolutions in Determining Principles of International Law in United 
States Courts, 1983 Duke L.J. 876 analyzes both sides of the issue but concludes that, for now, 
US. courts should not consider them as a source. 

191. I. Brownlie, supra note 5, at 696. 

192. See generally Schachter, The International Law of Development, 15 Colum. J. Transnat’! L. 1, 3-6 
(1976). 
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case, courts have engaged in a “national nose-count,”™ taking into account the 
same factors mentioned for determining customary rules mentioned in Part II. 
The new Restatement would say that such resolutions are evidence of the law, like 
court decisions and scholars’ writings, if the resolutions are “adopted by con- 
sensus or ritual unanimity.” Use of this “soft law’! should be employed with 
care, perhaps underscoring its congruity with other traditional, “hard law” 
sources such as treaties, custom, etc. Whether a particular resolution or declara- 
tion purports to state the law can be determined by resort to secondary sources, 
such as court decisions, reliable treatises, or journal articles. 

A related problem is the work product of international bodies charged 
with developing codified treatments of subjects of international law. Examples 
are the International Committee of the Red Cross’s (ICRC) Geneva Conventions of 
1949 and the 1977 Protocols. The draft papers related to treaties such as these, 
and perhaps commentaries resulting from the finished product, are “probably 
receivable as ‘the teachings of the most highly qualified publicists of the various 
nations’ with the meaning of Article 387" 


B. Soviet and Third World Views on the Traditional Sources 


Throughout this article, occasional reference has been made to the 
approach of the Soviets or Third World (LDC) nations to particular sources of 
international law. Generalizations concerning Third World nations are particu- 
larly difficult, since some LDC’s may reflect a Western viewpoint, others may be 


more or less closely allied to Marxist attitudes at different times, and still others 
may reflect religious belief (e.g., the Arab states and Islam), regional interests 
(e.g., African states and other LDC groups), or other factors. This part concen- 
trates on the Soviet approach. Several excellent essays from the Naval War 
College Review by leading scholars in the United States have been reprinted in 





193. For a good example, see Texas Overseas Petroleum v. Libyan Arab Republic, 17 1.L.M. 1, 28-31 
(Int'l Arb. Award, 1977). 

194. Restatement (Third), supra note 2, § 103(2)(d) and comment c, reporters’ note 2. 

195. Schachter, supra note 192, at 3. 

196. Supra note 100. 

197. Baxter, supra note 36, at 100. The commentaries for the four 1949 Geneva Conventions, supro 
note 100, are 1-4 J. Pictet, supra note 182. For the 1977 Protocols, supra note 100, see Y. Sandoz, 
C. Swinarski & B. Zimmerman, Commentary on the Additional Protocols of 8 June 1977 to the 
Geneva Conventions of 12 August 1949 (1987). M. Bothe, K. Partsch & W. Solf, New Rules for 
Victims of Armed Conflicts (1982) is an earlier authoritative treatise for Protocols I and II. 

198. See generally Symposium, Islamic Law, 1982 Am. Soc’y Int’! L. Proc. 55 (1984). 

199. 1 DA Pam 27-161-1, supra note 9, §§ 1-15 - 1-20. 
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volume 61 of the College's International Law Studies2™ and it is upon these that 
this part principally relies. What impact Mikhail Gorbachev's Glasnost approach 
will have remains for the future. 

Both Russian history and Soviet political theory play a role in current 
attitudes about international law2™ The first factor can be seen as far back as the 
early eighteenth century?” The Soviets believe international law should be used 
“to facilitate the execution of the stated tasks of the U.S.S.R.,...and those 
institutions which conflict in any manner with these purposes are rejected by the 
U.S.S.R.* The Soviet Union stresses national sovereignty in an era of occasional 
abandonment of the strict doctrine in the West in favor of collective security2™ 
The Soviets also interpret international law in the light of communist ideology2™ 





200. 61 U.S. Naval War College International Law Studies, supra note 7. See also Symposium, supra 
note 154; O. loffe & P. Maggs, Soviet Law in Theory and Practice (1983), reviewed, 23 Colum. J. 
Transnat’l L. 510 (1985); Grzybowski, Soviet Theory of International Law for the Seventies, 77 
Am. J. Int’l L. 862 (1983); Pechota, The Contemporary Marxisi Theory of International Law, 
1981 Am. Soc’y Int'l L. Proc. 149 (1983); Glos, The Theory and Practice of Soviet International 
Law, 16 Int'l Law. 279 (1982). 

- Hazard, Soviet Interpretation and Application of International Law, Naval War C. Rev., May 
1955, at 51, 56-59, reprinted in 61 U.S. Naval War College International Law Studie, supra note 
7, at 62, 67-68; Glos, supra note 200, at 279-83. For a survey of the interplay of the ideology of 
Marxism and Socialism in Soviet law, see Tay & Kamenka, Marxism, Socialism and the Theory of 
Law, in Symposium, supra note 154, at 217, 232-49. 

202. Robert K. Massie’s best seller, Peter the Great (1980), vividly illustrates the first modern tsar's 
xenophobic fear of invasion from the West - the principal enemy then being Sweden - thus 
supporting Professor Hazard’s thesis, derived from Arnold Toynbee. Peter the Great also illus- 
trates Peter’s disregard of treaties when expediency indicated a better course, his difficulty in 
having embassies treated properly, the drive for protected warm water ports on the Baltic and 
Black Seas and the felt need for a modern navy, rearrangement of trade routes with China and the 
Far East, and the inquisitorial and cruel nature of justice in Russia, all of which have modern 
parallels. Cf Glos, supra note 200, at 299. 

203. Hazard, supra note 201, at 52, 61 U.S. Naval War College International Law Studies, supra note 7, 
at 63, quoting from Feodore I. Kozhevnikov’s The Soviet State and International Law (1948); 
accord, Glos, supra note 200, at 294; O. loffe & P. Maggs, supra note 200, at 93. See also Hazard, 
supra note 154, at 252-58; Lissitzyn, The Soviet View of International Law, Naval War C. Rev., 
Nov. 1961, at 1-3, reprinted in 61 U.S. Naval War College International Law Studies, supra, at 90, 
91-92. 

204. Hazard, supra note 201, at 58-59, 61 U.S. Naval War College International Law Studies, supra 
note 7, at 69-71; cf, Pechota, supra note 200, at 151. 

205. Lissitzyn, Soviet Interpretation and Application of International Law, Naval War C. Rev., Jan. 
1956, at 33-35, 61 U.S. Nava! War College International Law Studies, supra note 7, at 76, 7-78; 
Pechota, supra note 200, at 150-51. 
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Therefore, since international custom may have been formed years before the 
Marxist era in a time of bourgeois capitalism .zeaties are stressed over cus- 
tom2 Because of their utilitarian approach to the problem, however, “Soviet 
authors and statesmen pick and choose among the precedents to meet their 
needs, and they do so quite openly,” the result being that their approach to 
international law “is very flexible’”” In addition, the Soviets have “flexibly” 
resorted on occasion to plain misrepresentation of the facts? an unethical 
practice for lawyers in this country” and a practice that dictates careful record- 
keeping by naval commanders—logs, plots, etc.—in international incidents. 
Finally, Soviet attitudes toward law have certain characteristics2” The 
U.S.S.R/s view of international law invariably supports its current foreign policy; 
this is a practical example of its utilitarian view of the law and the Soviet 
propensity to change the rules from time to time. Thus, current studies asserting 
a “coexistence” flavor to the Soviet view of international law may become 
obsolete as Soviet foreign policy attitudes shift under Mikhail Gorbachev” The 
Soviet brand of international law is moralistic, flowing from the U.S.S.R/s view of 
what is right. There is little appeal to objective morality as a foundation for 
civilized conduct. Their law is “projective,” in the sense that the U.S.S.R. tends to 
attribute to others the ideas and intentions (usually “bad”) that they must deny 
for themselves. Their interpretation of the law is polemical or “offensive,” in the 
sense that aggressive statements or justifications will be employed to cloud the 
cardinal issue; an example in U.S. practice might be use of the objection to give a 
faltering witness a chance to recover. Finally, Soviet law is “underdeveloped” in 
two senses: it is designed to win LDC support, and it is technically underdevel- 





206. Lissitzyn, supra note 205, at 36, 61 U.S. Naval War College International Law Studies, supra note 
7, at 79; 1 DA Pam 27-161-1, supra note 9, § 1-4. 

207. Lissitzyn, supra note 205, at 38, 44, 61 U.S. Naval War College International Law Studies, supra 
note 7, at 81, 87. 

208. Lissitzyn, supra note 205, at 40, 61 U.S. Naval War College International Law Studies, supra note 
7, at 83; Glos, supra note 200, at 295, 299. 

209. ABA Model Rules of Professional Conduct, Rules 3.3, 3.4, 4.1. 

210. These are taken primarily from Professor Lipson’s excellent analysis, The Soviet View on 
International Law, Naval War C. Rev., Dec. 1963, at 16, 61 U.S. Naval War College International 
Law Studies, supra note 7, at 101. 

211. See generally 1 DA Pam 27-161-1, supra note 9, §§ 1-12 - 1-14, which argues “coexistence” as a 
strong factor in the Soviet view of international law; Lipson, supra note 210, at 19-23, 61 U.S. 
Naval War College International Law Studies, supra note 7, at 104-08; Lissitzyn, supra note 205, 
at 43-44, 61 U.S. Naval War College International Law Studies, supra, at 86-87. 
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oped (i.e., conservative) in its reliance on treaties, perhaps due to lack of the 
Soviets’ access to current Western thought 2 

Many aspects of the Soviet attitude find a counterpart in the non-Soviet 
world. “Surely it would be ridiculous to assert that in the non-Soviet world 
international law is observed with perfect regularity; that treaties are always kept; 
that expediency never enters into the interpretation and application of interna- 
tional law; that international law is never used for propaganda purposes; or that 
facts are never misrepresented." Two attributes—lack of universal moral basis 
for law and coupling law with official ideology—are distinctive features. The 
Soviets will use international law when it is to their advantage, perhaps to avoid 
international friction, to gain an advantage through reciprocal treatment, or to 
secure favorable treatment in the court of public opinion” As Professor Lissit- 
zyn has stated it, the West operates in pretty much the same way; the key is 
determining Soviet national intentions and when a shift is coming. That is 
primarily a job for political scientists and military intelligence advising the 
National Command Authorities, not the lawyer in the field. 


VII. THE PLACE OF INTERNATIONAL LAW IN THE UNITED STATES 
CouRTS 


The foregoing six parts have traced the sources of international law. This 
part compares the analytical approach of law in the United States with that of 
international law and meshes the two systems, with some additional comments on 
United States law in the international arena. 


A. United States Law as a System Compared with International Law 


The United States, like England, is a common law jurisdiction, as com- 
pared with the civil law tradition of much of Europe. The hallmark of the common 





212. Pechota, supra note 200, at 150, says that Soviet jurisprudence is positivist in nature - looking to 
a central “authority” for rules - a dominant philosophical theme of 19th century Western 
jurisprudence. There is a curious parallel between this and the seeming slavish copying of things 
Western, from fashions in jeans to the near-duplicate of the P-3C Orion. It is an old Russian trait, 
going back at least to Peter the Great in the early eighteenth century. See generally R. Massie, 
supra note 202, and Grzybowski, supra note 200. 

213. Lissitzyn, supra note 205, at 43-45, 61 U.S. Naval War College International Law Studies, supra 
note 7, at 86-88. 

214. Lissitzyn, supra note 205, at 43, 61 U.S. Naval War College International Law Studies, supra note 
7, at 86. 
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law has been that its legal rules have been largely judge-made; the concepts of 
crimes, torts, contracts, etc., were developed by judges on a case-by-case basis 
for many centuries. Case law was supreme. Precedent (prior decisions) governed 
how a court would rule in later cases. Civil law is based on a published code—the 
Code Napoleon of Europe and Louisiana—with judges interpreting the code; there 
is little “precedent.” 

Custom has had little effect as law™* under the common law in recent 
times. With independence the United States Constitution added what was a 
novelty for those days, a written Constitution whose Article VI states that the 
Constitution, legislation pursuant to the Constitution, and treaties of the United 
States are all part of the “supreme Law of the Land.” Thus, treaties are not only 
part of the United States’ organic law for federal purposes, but also supersede 
any state law on the subject 2” 

During this century, the states and the federal government have enacted 
considerable legislation and have promulgated administrative regulations; the 
President has signed executive orders. One example of federal legislation is the 
Uniform Code of Military Justice (UCMJ); an example of administrative regula- 
tions affecting naval personnel is Navy Regulations. Examples of Executive 
Orders—also administrative regulations—affecting the Navy include the Manual 
for Courts-MartiaF” and the Code of Conduct To the extent that legislation or a 
treaty conflicts with judge-made rules of customary law, the latter must give way. 
If there is a conflict between a treaty or executive agreement and a federal 
statute, the later in time prevails, except perhaps in the case of later executive 





215. The T.J. Hooper, 60 F.2d 737 (2d Cir. 1932) is a classic case that explicitly refers to custom that is 
noninternational in source. See also Mac Towing Inc. v. American Commercial Lines, 670 F.2d 
543 (Sth Cir. 1982). Although admiralty and maritime law may cite custom as a basis of decision, 
other fields of law (e.g., Uniform Commercial Code, § 1-205's “usage of trade”) may employ 
similar ; 

216. Fairfax’s Devisee v. Hunter’s Lessee, 11 U.S. (7 Cranch) 603 (1813); Ware v. Hylton, 3 U.S. (3 
Dall.) 568 (1796). The same rule applies for executive agreements. United States v. Belmont, 301 
U.S. 324, 331 (1937). Although the Supreme Court has not squarely said so, logic compels the 
same result for customary international law imported into national law as part of the new federal 
common law. See Restatement (Third), supra note 2, § 131, comments c, d, reporters’ notes 2, 3 
and authorities cited. 

217. MCM, 1984. 

218. Code of Conduct for Members of the Armed Forces of the United States, Exec. Order No. 10,631, 
Aug. 17, 1955, 20 Fed. Reg. 6,057 (1955), reprinted in 1955 U.S. Code Cong. & Admin. News 
1,097, as amended by Exec. Order No. 12,017, Nov. 3, 1977, 42 Fed. Reg. 57,941 (1977), reprinted 
in 1977 U.S. Code Cong. & Admin. News 4,696, current version at 10 U.S.C. § 802 (1982); 
SECNAVINST 10009 of 4 OCT 1979, Subj: Code of Conduct for Members of the Armed Forces of 
the United States. 
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agreements conflicting with legislation”® Statutes or treaties in conflict with the 
Constitution give way to the Constitution” There is thus a hierarchy: (1) Consti- 
tution——(2) treaties and statutes——(3) administrative regulations, plus case 
law interpreting all of these, and with a reservoir of the common law to fill in the 
gaps. Customary international law comes in through the common law, which is 
now part of the “new federal common law” that supersedes any states’ common 
law or statutes on the subject 2” 

The foregoing is an oversimplified picture from the perspective of a 
practicing international lawyer. Little has been said about the place of the states 
in a federal system; that analysis is beyond the scope of this article. It is clear, 
however, that treaties, executive agreements, and probably customary interna- 
tional law received as federal common law, supersede any state law2”” 

At the international level, rather than a hierarchical ranking, there is 
equality of rank among three basic sources—treaties, custom, and general 
principles—with the possible applicability of lower-ranking sources, judicial 
decisions, experts’ writings, and perhaps resolutions of international organiza- 





219. See, e.g., The Pacquete Habana, 175 U.S. 708; Whitney v. Robertson, 124 U.S. 190, 193-95 
(1888). Cf Middlesex County Sewerage Auth. v. National Sea Clammers Ass’n, 453 U.S. 1, 21-22 
(198]), citing Milwaukee v. Illinois, 451 U.S. 304 (1981), which distinguished Illinois v. Milwau- 
kee, 406 U.S. 91 (1972), because of intervening federal preemptive legislation. Compare Restate- 
ment (Third), supra note 2, §§ 134-35 with Restatement (Second), supra note 2, §§ 144, 144-145, 
Dalton, supra note 46, in Symposium, supra note 1, at 159-63, and cases cited on the problem of 
late sole executive agreements. See also the analysis in Dames & Moore v. Regan, 453 U.S. 654 
(1981). However, Restatement (Third), supra, § 135, comment d and reporters’ note 4 say that 
there have been no cases on whether a newly developed custom could supersede U.S. treaty law. 
Compare Panel, Revised Restatement and Custom, supra note 1, at 73-76 (Remarks by Jack M. 
Goldklang), and Dalton, supra, at 157-59, with the Restatement (Third)’s, supra, Chief Reporter 
Louis Henkin in Henkin, International Law as Law in the United States, 82 Mich. L. Rev. 1555, 
1561-67 (1984), which expands on the position of Restatement (Third) § 135 comment d and 
reporters’ note 4. 

220. Reid v. Covert, 354 U.S. 1, 5-41 (1957) (plurality opinion). 

221. The phrase is from Friendly, In Praise of Erie - And of the New Federal Common Law, 39 NY.U. L. 
Rev. 383 (1964). See also Restatement (Third), supra note 2, § 131, comments c, d, reporters’ 
notes 2, 3, and authorities cited. See also Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980), 
which incorporated international customary human rights norms into U.S. liability standards in 
private litigation brought under 28 U.S.C. § 1350 (1982). Tel-Uren v. Libyan Arab Republic, 517 
F. Supp. 542 (D.D.C. 198]), affd per curiam, 726 F.2d 774 (DC. Cir. 1984), cert. denied, 470 U.S. 
1003 (1985) is to the contrary, although the three concurring opinions leave some question as to 
how the District of Columbia Circuit stands. The point “cries out for clarification by the Supreme 
Court.” 726 F.2d 775 (Edwards, J., concurring). Other cases now in the pipeline may provide the 
answer. 

222. See supra note 216 and accompanying text. 


43 





WINTER 1988 @ Sources of International Law 


tions—plus the uncertain status™ of jus cogens superseding all. Thus, rather 
than being superior to custom or general principles, treaties share equal rank 
with them. Judicial decisions are a second-class source and not a reservoir of law 
as under the common law. As pointed out in Part V.A2” ICJ Statute Article 59 
accords no weight, officially, to precedent, all-important in the common law, 
although the World Court does pay attention to its prior cases2"5 Writings of 
scholars, while a “secondary” level of authority in both the common law and 
international law systems, are important because they may “restate” what is 
customary law or general principles, and they may quote and explain treaties. 
Judicial decisions may have the same function. 


B. United States Law in the International Arena 


The naval officer, whether line or judge advocate, carries with him the 
responsibility of obeying the U.S. Constitution, treaties, congressional legislation 
enacted pursuant to the Constitution, and valid executive pronouncements (rang- 
ing from Executive Orders such as the Code of Conduct? the Manual for 
Courts-Martial*’ or Navy Regulations*”) which incorporate international law?” 
down through daily directives or orders of the immediate superior. Legislation 
may conflict with the Constitution or with international law as commonly under- 
stood. For example, Diggs v. Schultz™ held that congressional legislation took 
precedence over an earlier U.N. Security Council Resolution binding on the 
United States, meaning that the President, in effect, could not stop importation of 





223. See supra notes 153-60 and accompanying text. 

224. See supra note 163 and accompanying text. 

225. See supra note 164 and accompanying text. 

226. See supra note 218 and accompanying text. 

227. See supra note 217 and accompanying text. 

228. 32 C.F.R. § 7000 et seq. (1986). 

229. See supra note 16 and accompanying text. 

230. 470 F.2d 461, 465-67 (D.C. Cir.), cert. denied, 411 U.S. 931 (1972). As cases such as South African 
Airways v. Dole, 817 F.2d 119, 124-26 (DC. Cir. 1987) demonstrate, the courts will try to 
reconcile international agreements with national legislation to give effect to both. See also 
Restatement (Third), supra note 2, § 134. Diggs, 470 F.2d 464-65, and Dole, 817 F.2d 123, 
demonstrate plaintiffs must leap over standing and political question hurdles too. The Senate can 
preserve the impact of earlier U.S. legislation by appropriate reservation or understanding. See, 
e.g-, International Convention for the Unification of Certain Rules Relating to Bills of Lading, 
Aug. 25, 1924, and U.S. Understandings, 51 Stat. 233, 245-56, T.S. No. 931, 120 L.NTS. 155. 
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Rhodesian chrome ore, although the Resolution demanded an embargo of such. 
(It should be noted parenthetically that Great Britain at the same time was 
attempting to enforce the embargo, and therefore international law, with a patrol 
off a vital port?) Another example was the old Status of Forces Agreement 
(SOFA) between Great Britain and the United States, which provided for exclusive 
military court jurisdiction over military dependents’ crimes in Britain; the 
Supreme Court nullified convictions of two wives of servicemen who murdered 
their husbands, stating the U.S. Constitution prevented the military from exercis- 
ing jurisdiction to try service dependents in time of peace2™ On the other hand, 
treaties may extend into areas denied to federal legislation2** Federal legislation 
may require an act not stated in a treaty? or the United States may have attached 
a reservation to a treaty that shades its meaning or effect 2 


VIII. CONCLUSIONS 


What should the line officer be advised to do when confronted with a 
situation involving international law or conflicts as described above? The two 
watchwords are forehandedness (i.e., preparation) and common sense for ninety- 
nine percent of the problems. 

Forehandedness means seeking legal assistance before bein, confronted 
with the problem. In some instances, assistance has been “imposed” at higher 
levels because the issues have already been cleared of legal obstacles. One 
example is the Department of Defense weapons review process to determine 
possible weapons illegality under international law? In other cases, judge 
advocates will have examined the proposal, along with other government attor- 
neys, and the operation may proceed. An example is the Haiphong Harbor 
blockade” Law, and international law in particular, does not proceed at the 





231. See J. Cable, Gunboat Diplomacy 1919-1979: Political Applications of Limited Naval Force 60, 82, 
123-27 (2d ed. 198)). 

232. Reid v. Covert, 354 U.S. 1, 5-41 (1957) (plurality opinion), construing UCMJ art. 2(11), 10 U.S.C. 
§ 902(11) (1982). 

233. Missouri v. Holland, 252 U.S. 416 (1920). 

234. E.g., registration under the Case Act, 1 U.S.C. § 112b (1982). 

235. See supra notes 89-95 and accompanying text. 

236. See generally DOD Inst. 5500.15, Subj: Review of Legality of Weapons Under International Law, 
SECNAVINST 5711.8, Subj: Review of Weapons Under International Law, and J. Roach, Review of 
Legality of Weapons Under International Law (Naval War C. Center for Advanced Res., Project 
No. 117, 1975). 

237. See generally Clark, Recent Evolutionary Trends Concerning Naval Interdiction of Seaborne 
Commerce as a Viable Sanctioning Device, 27 JAG J. 160 (1973). 
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pedestrian pace of the nineteenth century, any more than today’s hydrofoils 
(PHCs) or air-cushioned vehicles (ACV’s) lumber along at the speed of a Victo- 
rian-era gunboat on the Yangtze. There is usually time, however, in the prepara- 
tion stages of any evolution to ask for legal assistance if the commander perceives 
a problem area. If a commander can seek and get advice on the proper way to 
conduct locker searches, the commander should feel equally free (and be encour- 
aged) to ask for legal assistance with international law problems. The commander 
can also study the subject by independent study and reading, such as a review of 
NWPoe 

Common sense goes along with forehandedness. Sensitivity to the possi- 
ble existence of a problem is helpful, and independent reading, consultation with 
judge advocates, and formal teaching should give an appreciation of the existence 
and ramifications of international law on naval operations. Nevertheless, a basic 
sense of what is moral and right—particularly in the area of humanitarian law 
(prisoner of war (PW) treatment, respect for civilian property, etc.)—is a good 
guide. The Manual for Courts-Martial puts it well: 


... An order requiring the performance of a military duty may be inferred 
to be lawful and it is disobeyed at the peril of the subordinate. This 
inference does not apply to a patently illegal order, such as one that directs 
the commission of a crime....[T]he dictates of a person’s conscience, 
religion, or personal philosophy cannot justify or excuse the disobedience 
of an otherwise lawful order...” 


Thus, a subordinate can presume an order is valid unless common sense 
would demand a refusal to obey and risk of punishment for disobedience. 
Lieutenant Calley did not exercise common sense at My Lai2 International law 
principles of humanity and chivalry are self-explanatory. Even if a commander 
has a dubious decision to make with no time for legal consultation, he should 
know that principles of military necessity and proportionality, positively stated, 
say that there is room for reasonable error of judgment. If a strange boat fires on 





238. Supra note 4. 

239, MCM, 1984, Part IV, para. 14c(2){a)(i) and (iii). 

240. See United States v. Calley, 46 C.M.R. 1131 (A.C.M.R), aff, 48 C.MLR. 19 (C.M.A. 1973). Later 
federal litigation is reported at Calley v. Calloway, 382 F. Supp. 650 (M.D. Ga. 1974), revid, 519 F. 
2d 184 (Sth Cir. 1975), cert. denied, 425 U.S. 911 (1976). 
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you, shoot back; consider firing high as the destroyers in the South China Sea 
dic in June 1982, but no one would have faulted a hit that sank such a junk. No one 
faults the Navy airmen who shot to kill the Libyan jets who fired first over waters 
claimed to be international in nature. The story might have been different if the 
naval aviators had fired first or had returned fire while over Libyan land. Even in 
the latter situation a defense of self-defense would probably have been upheld, 
with a condemnation of Libya for not exercising force proportional to the situa- 
tion. Compare the Soviets’ shootdown of KAL Flight 007. 

The flexibility of international law and the complicated interweaving of 
international law with national law may be alien to naval commanders, or lawyers, 
used respectively to the relative precision of temperatures, pressures, and speeds 
of pumps of naval machinery or the flat statement of a speed limit. These same 
decisionmakezs, however, deal with the intangibles of reduced speed due to an 
oiled-up system or the safe speed for a road covered with ice. International law is 
an elusive concept, but forehandedness and common sense will go a long way to 
keep participants away from the rocks and shoals of disaster. 





241. Cf Bunn, International Lew and the Use of Force in Peacetime: Do U.S. Ships Have to Take the First 
Hit?, Naval War C. Rev., May-June 1986, at 69. 
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The Unilateral Use of Coercion Under International Law: 
A Legal Analysis of the United States Raid on Libya on 
April 14, 1986 


Major Wallace F. Warriner USMC * ** 


Major Warriner addresses the legality of the American bombing raid 
against Libya in April 1986, an act which was widely condemned at the 
time by many nations around the world. He begins by reviewing the 
historical development of the concept of national self-defense in 
international law both before and after the formation of the United 
Nations. He then assesses the current state of international law in this area 
and proceeds to a review of the sequence of events which culminated in the 
air strike itself. After a careful analysis of the legal and political issues 
surrounding the strike, he ultimately concludes that the raid fits squarely 
within traditional precepts of international law in the area of national self- 
defense and was wholly justifiable in law and fact. 


I. INTRODUCTION 


During the United Nations Security Council debates over the Israeli raid 
on October 1, 1985, against the headquarters of the Palestinian Liberation 
Organization (PLO) located near Tunis, Tunisia, the United States made its 
interpretation of the legitimate use of force to combat terrorism crystal clear. 
United States Ambassador Vernon Walters said that the United States: 





*Major Wallace F. Warriner is presently serving as the Head of the Law of Armed 
Conflict Branch of the Office of the Judge Advocate General of the Navy, Alexan- 
dria, Virginia. He received his B.B.A. degree from the University of Houston in 1971, 
his J.D. degree from the University of Houston in 1976, and his LL.M. degree from the 
National Law Center at George Washington University in 1986. This article is based 


on a thesis submitted as part of the author’s LL.M. degree work at George Washing- 
ton University. 


“The views expressed in this article are those of the author and do not reflect the 
official policy or position of the United States Government, the Department of 
Defense, the Department of the Navy, or the Naval Justice School. 
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[Strongly support{s] the principle that a State subjected to continuing 
terrorist attacks may respond with appropriate use of force to defend itself 
against further attacks. This is an aspect of the inherent right of self- 
defense recognized in the United Nations Charter. We support this p. inciple 
regardless of attacker, and regardless of victim. It is the collective responsi- 
bility of sovereign States to see that terrorism enjoys no sanctuary... and 
that those who practice it have no immunity from the responses their acts 
warrant! 


On April 14, 1986, thirty-two American aircraft attacked selected targets 


located at Tripoli and Benghazi, Libya? Thirty-seven people were killed; an 
undetermined number were injured. The more than sixty tons of ordnance used 
during the attack‘ also caused significant materiel damage> 


The United States defended its action as legitimate self-defense against 


the state-sponsored terrorism of Libyan leader Moammar Gadhafi* A subdued, 
but confident, President Reagan informed the American people that: 


The attacks were concentrated and carefully targeted to minimize 
casualties among the Libyan people.... 

Several weeks ago... I warned Colonel Gadhafi we would hold his 
regime accountable for any new terrorist attacks launched against Ameri- 
can citizens. ... I made it clear we would respond as soon as we determined 
conclusively who was responsible for such attacks. 

On April 5 in West Berlin, a terrorist bomb exploded ... [American] 
Sergeant Kenneth Ford ... [was] killed, and 230 others were wounded ... 
[including] 50 American military personnel. 

...The evidence is now conclusive that [this] ...terrorist bombing 
...was planned and executed under the direct orders of the Libyan regime. 

We have solid evidence about other attacks Gadhafi has planned 
against the United States installations and diplomats and even American 
tourists.... 





1. U.N. SCOR (2625th mtg,) at 112, U.N. Doc. S/PV.2625 (prov. ed. 1985). 

2. Washington Post, Apr. 4, 1986, at Al, col. 1. 

3. Newsweek, Apr. 28, 1986, at 17. 

4. Time, Apr. 28, 1986, at 28. 

5. Hd. at 31. 

6. Washington Post, Apr. 15, 1986, at A23, col. 1. There are numerous “correct” spellings of this 
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Colonel Gadhafi is not only an enemy of the United States. His record of 
subversion and aggression against neighboring states in Africa is well-doc- 
umented and well known....7 


In the ensuing months, administration and congressional statements indiscri- 
minately used the words “retaliation” and “reprisal”: words with distinct legal 
connotations in the area of international law. In sharp contrast, President Reagan 
anchored the American action on self-defense® 


Libya, however, requested an urgent meeting of the United Nations Security 
Council to consider the American action and described it as a “barbaric, savage” 
raid against civilian targets, such as schools, houses, foreign missions and 
airports. Libya also urged the adoption of a resolution condemning the United 
States for the practice of international terrorism? 

This article evaluates the legality of America’s action against Libya on 
April 14, 1986 and two significant preliminary events: The imposition of severe 
economic sanctions on Libya in January 1986, and the United States naval 
exercises in the Gulf of Sidra during March 1986. 

This analysis includes a detailed examination of United Nations law, cus- 
tomary and contemporary international law, and reactions of the international 
community. 


II. THE UNILATERAL UsE OF COERCION UNDER INTERNATIONAL LAW 
A. United Nations Law 


1. Use of Military Force 


The overriding pnilosophy of the United Nations Charter is to increase 
international peace and security. To that end, significant limitations were placed 
on the right of member states to resort to force to settle disputes. The Preamble to 
the Charter states, among other things, that the aim of the United Nations is “to 
ensure ... that armed force shall not be used, save in the common interest.” 

Articles 2 and 51 of the United Nations Charter codify the customary 
international law concerning aggression and self-defense.” Article 2(3) requires 
member states to settle international disputes using peaceful means so as not to 





7. Washington Post, Apr. 15, 1986, at A23, col. 3. 
8. Id. 
9. See generally U.N. SCOR (2674th mtg.) at 7-12, U.N. Doc. S/PV.2674 (prov. ed. 1986). 
10. S. V. Mallison & W. T. Mallison, Armed Conflict in Lebanon, 1982, Humanitarian Law in a Real 
World Setting 13 (2d rev. ed. 1985) [hereinafter Mallisons, Armed Conflict]. See also I. Brownlie, 
International Law and the Use of Force by States 113 (1963). 
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endanger international peace and security. More specifically, paragraph 4 pro- 
hibits aggression and provides that “{a]ll Members shall refrain in their interna- 
tional relations from the threat or use of force against the territorial integrity or 
political independence of any State, or in any manner inconsistent with the 
Purposes of the United Nations.” 

The Security Council was given the task of maintaining world peace and 
security.” Its function is to “determine the existence of any threat to the peace ... 
or act of aggression and ... to restore international peace and security.”* Member 
states were unwilling, however, to repose all authority to use force in the Security 
Council. The Charter, therefore, recognizes the customary right of self-defense: 
“[N]othing in the present Charter shall impair the inherent right of individual or 
collective self-defense if an armed attack occurs against a Member of the United 
Nations until the Security Council has taken measures to maintain international 
peace and security.” 

The inadequate statutory drafting of Article 51 has predictably led to 
substantial disagreement as to the correct meaning of the two phrases “inherent 
right” and “if an armed attack occurs.” Many scholars have construed this 
language as a limitation or restriction on the traditional right of self-defense. For 
example, Professor Kelsen writes that: 


[T]he Charter restricts the right of self-defense by stipulating that the right 
applies only against “an armed attack”... It is of importance to note that 
Article 51 does not use the term “aggression” but the much narrower 
concept of “armed attack,” which means that a merely “imminent” attack or 
any act of aggression which [does] not [have] the character of an attack 
involving the use of armed force does not justify resort to force as an 
exercise of the right established by Article 51.” 


Professor Kunz adds that “this term means that something has taken place. 
Article 51 prohibits ‘preventive war’. The threat of aggression does not justify 
self-defense under Article 5]....The ‘imminent’ armed attack does not suffice 
under Article 51.” 

If this interpretation is correct, the Charter abrogates entirely the cus- 
tomary rights of anticipatory self-defense. The vast majority of scholars, utilizing 





11. U.N. Charter art. 24. 

12. U.N. Charter art. 39. 

13. U.N. Charter art. 51. 

14. H. Kelsen, The Law of the United Nations 797-98 (195l). See also I. Brownlie, supra note 10, at 
275-80. 

15. Kunz, Individual and Collective Self-Defense in Art. 51 of the Charter of the United Nations, 41 
An. J. Int’l L. 872, 878 (1947). 
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the travaux preparatoires of the San Francisco Conference, as well as the French 
text as authority, maintain that Article 51 was drafted to include the entire right of 
self-defense, which has always included reasonable and necessary anticipatory 
self-defense. Professor Mallison writes that: 


[Legitimate self-defense which “remains” admitted has always included 
anticipatory defense. The formulation of Article 51 cannot be rationally 
construed as both preserving the “inherent” right of self-defense and 
simultaneously eliminating those central elements of it involving anticipa- 
tory self-defense. Since the basic community policy in maintaining at least 
minimum world public order is made possible by including reasonable 
anticipatory self-defense within the “inherent” right, this seems the better 
interpretation on policy grounds as well as consistent with the preparatory 
work.” 


While both interpretations are authoritative and well-reasoned, the less restric- 
tive view is more persuasive, and also comports with actual state practice since 
the inception of the United Nations. Professor Bowett adds another significant 
reason for adopting an expansive interpretation of Article 51: 


It is not believed, therefore, that Article 5] restricts the traditional right of 
self-defense so as to exclude action taken against imminent danger but 
before “an armed attack occurs”... . [S]uch a restriction is both unnecessary 
and inconsistent with Article 2(4) which forbids not only force but the threat 
of force, and furthermore, it is a restriction which bears no relation to the 
realities of a situation which may arise prior to an actual attack and call for 
self-defense immediately if it is to be of any avail at all. No state can be 
expected to await an initial attack which, in the present state of armaments, 
may well destroy the state’s capacity for further resistance and so jeopardize 
its very existence.” 





16. See Mallisons, Armed Conflict, supra note 10, at 13-14. See also D. Bowett, Self-Defense in 
International Law 187-92 (1958) [hereinafter Bowett, Self-Defense]. 

17. W. T. Mallison, Limited Naval Blockade or Qu ine-Interdiction: National and Collective 
Defense Claims Valid Under International Law, 31 Geo. Wash. L. Rev. 335, 362-63 (1962) 
[hereinafter Mallison, Ltd. Naval Blockade]. 

18. See Bowett, Self-Defense, supra note 16, at 191-92. For an excellent discussion of both interpreta- 
tions, see also H. Waldock, The Regulation of the Use of Force by Individual States in International 
Law; 81 Recueil des Cours de l’'Academic de Droit International 451, 496-99 (1952) and H. 
Kelsen, Principles of International Law 64-75 (Tucker 2d rev. ed. 1966) [hereinafter Kelsen, 
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It is also clear that Article 51 permits self-defense only as a temporary 
remedy until the Security Council has taken action to restore the peace. There- 
fore, as soon as the United Nations acts, the member’s right to use force 
terminates. The inevitable delay between the time the Security Council learns of 
a problem and when it subsequently takes action allows the affected member 
state to make the initial determination as to the actual need to use force in 
self-defense. Frequently, both the Security Council and the General Assembly fail 
to take any action whatsoever; this does not mean, however, that the initial 
determination by a state to use self-defense is free from subsequent judgment by 
the United Nations. The state claiming self-defense clearly does so at its own 
risk’ 

Conspicuously absent from the United Nations Charter is any definition of 
aggression” This definitional void was problematic for nearly thirty years until 
the General Assembly adopted, by consensus, Resolution 3314" in 1974. The 
purpose of this resolution was to “simplify the determination of acts of aggres- 
sion” by listing basic principles to serve as guidelines.” Aggression is defined as 
the unilateral use of armed force by a state against the sovereignty, territorial 
integrity, or political independence of another state2* 

Article 2 is significant and is therefore quoted in its entirety: 


The first use of armed force by a State in contravention of the Charter shall 
constitute prima facie evidence of an act of aggression although the Secu- 
rity Council may, in conformity with the Charter, conclude that a determina- 
tion that an act of aggression has been committed would not be justified in 
the light of other relevant circumstances, including the fact that the acts 
concerned or their consequences are not of sufficient gravity* 


Article 3 lists several actions which qualify as aggression. Of particular impor- 
tance to the issue of this article is the following: 





19. See Waldock, supra note 18, at 495. 

20. Scholars have disagreed as to the need for a definition. For a brief, but excellent, discussion of 
both the case for and against a definition, see A.A. Thomas & A. J. Thomas, Jr., The Concept of 
Aggression in International Law 3-13 (1972). See also Mallisons, Armed Conflict, supra note 10, 
at 14-16 and Waldock, supra note 28, at 506-14. 

21. G.A. Res. 3314, 29 U.N. GAOR Supp. (No. 31) at 142, U.N. Doc. A/9631 (1974), reprinted in 69 
Am. J. Int’ L. 480 (1975). 
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(b) Bombardment by the armed forces of a State against the terri- 
tory of another State.... 


(g) The sending by or on behalf of a State of armed bands, groups, 
irregulars, or mercenaries, which carry out acts of armed force against 
another State of such gravity as to amount to the acts listed above, or its 
substantial involvement therein25 


Article 6 is also very important, as it clearly states that the scope of the United 
Nations Charter provision on self-defense is left intact by the enumerated princi- 
ples of aggression ”® 

The United Nations Charter does not specifically address the concept of 
reprisal?’ Most publicists consider reprisals to be illegal; Professor Brownlie 
explains that “[t]he combined effect of paragraph 4 of Article 2 and Article 51 is 
represented as rendering all use of force illegal except in the exercise of the right 
of self-defense. ...”** As early as 1954, the Security Council condemned reprisals 
as illegal?” On October 24, 1970, the United Nations General Assembly adopted 
by consensus the Declaration of Principles of International Law Concerning 
Friendly Relations and Co-Operation Among States in Accordance with the 
Charter of the United Nations (Resolution 2625), which declared that states have a 
duty to refrain from acts of reprisal involving the use of force. 


2. Economic Sanctions 


Article 33 of the United Nations Charter requires that parties to a dispute 
which threatens international peace and security “seek a solution by negotiation, 
inquiry, mediation, conciliation, arbitration, judicial settlement ...or other 
peaceful means of their choice.” Does this allow a state to impose unilateral 
economic sanctions on another state for the purpose of diplomatic pressure? 

There is no specific Charter prohibition on unilateral economic mea- 
sures. Some scholars have argued that Article 2(4) is broad enough to encompass 
economic coercion, as well as the more traditional concepts of military force.” 





25. Id. 

26. Id. 

27. The terms “reprisal” and “retaliation” are used interchangeably in the literature on the subject. 
See R. Higgins, The Development of International Law Through the Political Organs of the 
United Nations 217 (1963). 

28. I. Brownlie, supra note 10, at 265. A comprehensive listing of support for this proposition is 
found at 281. See also Waldock, supra note 18, at 493. 

29. Bowett, Self-Defense, supra note 16, at 13. 

30. See Paust & Blaustein, The Arab Oil Weapon—A Threat to International Peace, 68 Am. J. Int’! L. 
410 (1974). 
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The vast majority of jurists, however, reject this interpretation™ This is based 
primarily on the defeat of a Brazilian proposal at the San Francisco Conference to 
specifically extend Article 2(4) to include economic measures. Significant 
attempts have also been made to interpret aggression under Article 39 to include 
economic coercion, but United Nations General Assembly Resolution 334 
specifically restricts the term aggression to situations involving the use of armed 
force.* 


B. Customary International Law Prior to the United Nations 
Charter 


1. Use of military force 


From the above examination of the legitimate use of military force under 
United Nations law, it appears that self-defense is the main, if not exclusive, 
lawful exception to the general prohibition against the unilateral use of force. 
Therefore, the scope and meaning of self-defense is of utmost importance if this 
prohibition is to have a normative, juridical effect. Since self-defense was left 
undefined in the United Nations Charter, it is critical to determine the content of 
this “inherent right” prior to 1945. 

According to time-honored principles of international law, every state 
possesses the inherent, sovereign right of self-defense. This is particularly true 
“[ijn the absence of an optimum world public order with both adequate institu- 
tional structure and highly effective sanctioning devices, [where] the nation- 
states...have accorded high deference to unilateral claims...to promote 
national security and to exercise self-defense.” Dr. Bowett writes that self- 
defense implies: 


[A] wrong done, a breach of a legal duty owed to the state acting in 
self-defense. This element ...is clearly essential if self-defense is to be 





31. See R. Lillich, Economic Coercion and the “New International Economic Order”: A Second Look 
at Some First Impressions, 16:2 Va. J. Int’ L. 223, 235 (1976) [hereinafter Lillich, Second Look]. 
See also Waldock, supra note 18, at 492. 

32. Doc. 784 1/1/27, 6 U.N.C.1.0. Docs. 331, 334-35 (1945). 

33. See J. Stone, Aggression and World Order 58-60. 66-68 (1958). 

34. See G.A. Res. 3314, 29 U.N. GAOR Supp. (No. 31) at 142, U.N. Doc. A/9631 (1974), reprinted in 69 
Am. J. Int’1 L. 480 (1975). 

35. W. Levi, Contemporary International Law: A Concise Introduction 314 (1979). 

36. See Mallison, Ltd. Naval Blockade, supra note 17, at 347. 
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regarded as a legal concept. The breach of duty violates a substantive right, 
for example, the right of territorial integrity, and gives rise to the right of 
self-defense. It is this precondition of delictual conduct which distinguishes 
self-defense from “right” of self-preservaiion and the “right” of necessity” 


Self-defense is normally, but not exclusively, a reaction by one state against the 
use or threatened use of armed force by another state. An examination of state 
practice, both before and after World War II, supports this proposition=* 

The distinction between self-defense, on the one hand, and self-preserva- 
tion and necessity, on the other hand, is a relatively modern concept. Tradition- 
ally, these concepts were treated as synonymous with self-defense” Nations 
relied on the broad concept of national security to permit a wide variety of 
forcible state action. Professor Brownlie reasons that this was: 


[I]Jncompatible with the existence of a viable legal order, unless...the 
exercise of the right is subject to subsequent legal evaluation by interna- 
tional organs....The greatest obstacle to adequate legal regulation of the 
use of force was the right of self-preservation and the related tangle of 
doctrine concerning necessity and intervention. ... [These concepts] are too 
vague and susceptible to selfish interpretation to provide a sufficient basis 
for a legal regime. 


World War I and its aftermath saw a worldwide desire to limit the indiscriminate 
use of force by states as a political tool. Some scholars maintain that this resulted 
in the demise of the right of self-preservation, leaving only the residual right of 
self-defense today.“ Professor Kelsen notes the difficulties inherent in this 
evolutionary process: 


It is not surprising that discussions of the right [of self-defense] are fre- 
quently difficult to distinguish from an affirmation of a right of self- 
preservation....In turn, the right of self-preservation has never been easy 
to distinguish from the classic plea of necessity. ... Nor is it surprising that 
many contemporary analyses of the right of self-defense result, in effect, in 





37. See Bowett, Self-Defense, supra note 16, at 9. 

38. I. Brownlie, supra note 10, at 255. 

39. See generally I. Brownlie, supra note 10, at 46-49, 231. See also Waldock, supra note 18, at 
461-62. 

40. See I. Brownlie, supra note 10, at 48. 

41. See I. Brownlie, supra note 10, at 251-52. 
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the affirmation of the same broad right of self-preservation. In both cases 
the result ... make[s] difficult the possibility of drawing a meaningful dis- 
tinction even in principle between the illegitimate (unlawful) use of armed 
force by a state and its legitimate (lawful) exercise in self-defense.“ 


Certain prerequisites for the use of legitimate self-defense have been 
developed by publicists, as well as by state practice. These include: (1) An actual 
or threatened violation of substantive rights of the claimant state; (2) an actual 
necessity to resort to force by the claimant state; and (3) reasonable and propor- 
tionate measures of coercion taken by the claimant state to stop or prevent the 
violation of the rights, limited by the actual necessity of the occasion.“ Despite 
the central importance of the two concepts of necessity and proportionality, there 
is a dearth of discussion as to the appropriate standards to apply in any given 
case. Instead, both are usually discussed in abstract terms. The twin concepts of 
necessity and proportionality, however, are complementary and require “nothing 
less than a comprehensive inquiry applied to all the variables of a particular fact 
situation. 

Obviously the immediacy of the danger posed to a state by the action or 
threatened action of another state is an important consideration concerning the 
necessity to respond with the use of force. Necessity has historically been viewed 
in limited, restricted terms, so as to avoid an open-ended concept of self-defense 
as a disguise for aggression. Too narrow an interpretation of necessity, however, 
can inhibit a state from taking action until it is too late. It is also necessary to 
consider the current “technology of war.” As this is seldom static over time, the 
conditions which determine necessity will also change. 

As with the concept of necessity, the proper application of the concept of 
proportionality is also uncertain. This concept has been described in the follow- 
ing manner: 


Proportionality in coercion constitutes a requirement that responding coer- 
cion be limited in intensity and magnitude to what is reasonably necessary 
promptly to secure the permissible objectives of self-defense. ...[T]hese 
objectives may be most comprehensively generalized as the conserving of 
important values by compelling the opposing participant to terminate the 
condition which necessitates responsive coercion.“ 





42. See Kelsen, Principles, supra note 18, at 73. 

43. See Mallisons, Armed Conflict, supra note 10, at 16; Bowett, Self-Defense, supra note 16, at 269; 
and Waldock, supra note 18, at 463-64. 

44. See Mallison, Ltd. Naval Blockade, supra note 17, at 355. 

4S. See M. McDougal & F. Feliciano, Law and Minimum World Public Order 128, 242 (1961) 
[hereinafter McDougal]. 
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Some writers have interpreted proportionality to allow action which only 
repels the immediate danger. One of the primary purposes of self-defense, 
however, is to prevent future misconduct; therefore, proportionality permits 
action which removes the danger as well. 

The key to both necessity and proportionality is reasonableness. Its 
significance is aptly stated by Professor McDougal and Mr. Feliciano: 
“reasonableness ... does not mean arbitrariness in decision but in fact its exact 
opposite, the disciplined ascription of policy important to varying factors in 
appraising their operational and functional significance to community goals in 
given instances of coercion. 

The three prerequisites for self-defense are also applicable to anticipa- 
tory self-defense. The requirement of necessity, including its component which 
mandates pursuit of peaceful procedures prior to the use of force, is especially 
important. Anticipatory self-defense, moreover: 


[I]s regarded as a highly unusual and exceptional matter [that is only 
allowed] when the evidence shows a threat of imminent armed attack and 
the necessity to act is overwhelming. The requirements of necessity and 
proportionality have always been applied with more rigor to a claim of 
anticipatory self-defense than to a claim of defense against an [actual] 
armed attack.” 


Self-defense must be distinguished from the concept of reprisal during 
peacetime, which is retaliatory and punitive in nature. The primary purpose of a 
reprisal is to: 


[Cjompel a satisfactory settlement of the dispute created by the initial 
illegal act or to compel the delinquent state to abide by the law in the future. 
But coming after the event and when the harm has already been inflicted, 
reprisals can not be characterized as means of protection.” 


Peacetime reprisals were lawful under customary international law. Historically, 
they were used almost exclusively by strong states against weak ones. Like 
anticipatory self-defense, reprisals were also subject to very close scrutiny. 
Proportionality of the reprisals taken was always considered a particularly 
critical requirement. 
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Self-defense seeks to protect various substantive rights of the claimant 
state: Territorial integrity, political independence, and protection of nationals.” 
None of these rights are absolute, however, and their relative value depends on all 
the surrounding circumstances. For example, territorial integrity is not identical 
with territorial inviolability. States really possess only a “relative right” of 
territorial integrity. Thus, states which violate the territorial integrity of another 
often seek to justify their action on the grounds of self-defense. It remains for an 
objective, impartial body representing the international community as a whole to 
determine the facts and weigh the competing interests. 

Political independence is closely analogous to territorial integrity; 
together they “comprise the concrete existence of a State.”™ Usually, conduct 
which violates one will also violate the other. Political independence is an 
imprecise concept, but includes the right to select a particular form of govern- 
ment and governmental leaders, to enter into treaties, and to maintain diplomatic 
relations with the world community. It is the right to develop and function as a 
state without interference from other states, as long as the legitimate rights of 
other states are not violated. Commensurate with the right of political indepen- 
dence are the many duties and responsibilities toward other states imposed by 
international law, such as the duty of nonintervention. If State A illegally used or 
threatened to use force against State B, State B could lawfully respond with force 
(or the threat of force) and violate State A’s territorial integrity and political 
independence. State B’s response would be subject to the preceding conditions 
and requirements. As explained by Dr. Bowett: 


Naturally, the presumption of legality is stronger when the defending state 
confines its use of force or threat of force to its own territory, but even 
beyond its own territory and within the territory of another state, this may 
be permissible if no other means of protection against an imminent danger 
are available. It can not be supposed that the inviolability of territory is so 
sacrosanct as to mean that a state may harbour within its territory the most 
blatant preparation for an assault upon another state’s independence with 
impunity” 


More controversial than either territorial integrity or political indepen- 
dence is the issue of the extent to which customary international law permitted 
states to use force to protect its nationals abroad. Both state practice and 
publicists have generally recognized the universal right of a state to intervene 





49. See generally Bowett, Self-Defense, supra note 16, at 29-65, 87-105. 
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with the threat of or use of force to protect its nationals.” As Judge Huber stated, 
“it cannot be denied that at a certain point the interest of a State in exercising 
protection over its nationals and their property can take precedence over territo- 
rial sovereignty. ...This right of intervention has been claimed by all states; only 
its limits are disputed.” 

State practice reveals several traditional reasons used to justify armed 
intervention to protect nationals >* These include: (1) The use of force to function 
as police to protect nationals in disturbed locations; (2) the punishment of the 
indigenous population for previous harm to nationals; (3) the restoration of law 
and order; (4) the collection of indemnities; (5) the seizure of custom-houses as 
security for claims; and (6) the destruction of pirates. 

Early twentieth century publicists held that a state had a duty to protect its 
nationals which was tantamount to protecting the state itself*> A state, however, 
was free to choose not to exercise this right. Factors frequently considered by 
states were the seriousness of the offense, the national indignity suffered, and 
probably most important, the political expediency of taking any action at all. 
Clearly not all injuries warrant the invocation of state protection, but only those 
where the citizen has suffered flagrant injustices or maltreatment by or at the 
direction of an authority of the state. This right to protect nationals was deduced 
from the broad concept of self-preservation. 


2. Economic Sanctions 


Customary international law allowed states a great amount of discretion 
with respect to the use of force, including the resort to war as a tool of national 
foreign policy. It is not surprising, therefore, that economic coercion, which was 
not even considered a breach of the peace under customary international law, was 
deemed legitimate.* Professor Lauterpacht wrote: 


Is there good reason for assuming that, in the absence of a commercial 
treaty...a state is liable for initiating and supporting a boycott of goods 
from another country? It is difficult to see on what grounds international 
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supra note 10, at 289. 

56. Lillich, Economic Coercion and the International Legal Order, in Economic Coercion and the New 
International Economic Order 75 (R. Lillich ed. 1976) [hereinafter Lillich, Economic Coercion]. 
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responsibility could ...be based....[A] state is entitled to prevent altogether 
goods from a foreign state from coming into its territory. ... The foreign state may 
treat such an attitude as an unfriendly act and retort accordingly. But it can not 
regard it as a breach of international law” 


The above view was adopted by most nations of the world, which charac- 
teristically viewed foreign trade as a matter of state sovereignty. Likewise, this 
right to control foreign trade has frequently been used as an international 
political tool. For example, both Japan and China regulated foreign trade in the 
late nineteenth century in an effort to reduce foreign economic dependence.” In 
1917, the United States passed the Trading With the Enemy Act® which authorized 
the President to regulate or prohibit trade with any country during periods of 
national emergency. 

The League of Nations was unable to determine that the very successful 
boycott by China against Japan in 193] was illegal After the invasion of China 
by Japan in 1932, however, the boycott qualified as a legitimate reprisal under 
international law The terms “reprisal” and “retortion” are often used inter- 
changeably in the literature on the subject. Though a state’s resort to economic 
reprisal must meet the same customary preconditions required for armed repri- 
sals,™ a state is also entitled to impose unilateral economic measures under the 
traditional concept of self-defense 


C. Contemporary International Law 


Historically, the task of determining the customary international law on 
the legitimate use of coercion has been an inexact process. Great difficulties 
existed in accurately determining the practice of states, as well as the concept of 
opinio juris sive necessitatis (a conviction that the rule is obligatory). The interde- 
pendence of the world community has increased dramatically since World War II, 
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and with it has emerged a corresponding need for nations to communicate. The 
United Nations has provided an excellent forum for this increased communica- 
tion. While it is primarily a world political organization, its General Assembly 
and Security Council resolutions are a good source of contemporary international 
law as they reflect both the practice of states and opinio juris. 

Too often, states have ignored specific United Nations Charter prohibi- 
tions against the use of coercion. This has led to hundreds of individual state 
pronouncements and dozens of resolutions on what the nations of the world 
consider to be the legitimate use of coercion. The result is a distillation of 
customary international law and United Nations law as interpreted and applied by 
the world community. 


1. Use of Military Force 


The precise scope of self-defense is still an open question even under 
contemporary international law. There is little question, however, that the cus- 
tomary concept of peacetime forcible reprisal is no longer lawful. While not 
specifically prohibited by the United Nations Charter, the Security Council has 
consistently considered its prohibition a necessary consequence of Articles 2(4) 
and 51.” Self-defense, therefore, appears to be the only legitimate use of force 
recognized today. 

Since 1953, Israel has justified its military action under the broad 
umbrella of self-defense, usually arguing an “accumulation of events” as justifi- 
cation. Under this argument, while a single raid into Israel from bordering states 
might not be considered an armed attack sufficient to trigger forcible self- 
defense, an accumulation of such events is the functional equivalent of an armed 
attack.“ Since the mid-1960’s, Israel has consistently used this argument to 
justify forcible actions against organizations such as the PLO. This theory has 
likewise served as a basis for the Israeli reply to the frequent charge of dispropor- 
tionate responses to prior incidents. Israel frequently asserts that it is engaged 
in a constant struggle for survival: 


Israeli action was an act of self-defense. Where there is aggression there is 
adefense. Where there is attack there is counterattack. ... Israel has been in 
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astate of self-defense since 1948. It will so remain until Arab governments agree 
to end the war waged against Israel and conclude peace.” 


The Security Council, however, has never accepted this accumulation of events 
argument and has repeatedly condemned Israel for the use of force, labeling its 
action as illegal reprisal.” 

This Security Council approach to reprisal is not limited strictly to Israel. 
Great Britain invoked the entire background of attacks and hostility from Yemen 
as justification for its air attacks on Yemeni positions in 1964. The Security 
Council condemned all “reprisals as incompatible with the purpose and princi- 
ples of the United Nations” and “deplored” the British military action.” The 
Security Council rejected a similar argument by Portugal, which attempted to 
justify its attacks on the village of Samine, Senegal, in late 1969 as legitimate 
self-defense in response to a series of incursions by armed bands from Senegal.” 

Contemporary international law recognizes the principle of anticipatory 
self-defense, as exemplified in the nuclear context by the Cuban missile crisis of 
1962." Despite specific Soviet assurances to the contrary, United States recon- 
naissance photographs showed not only the construction of intercontinental 
ballistic missile sites, but also the actual missiles located in Cuba. Lengthy 
diplomatic efforts had preceded this discovery; therefore, the United States felt 
that resort to further diplomatic measures was futile. Instead, President Kennedy 
invoked national self-defense as a rationale, and ordered a limited naval blockade 
of Cuban waters. The blockade was designed to prevent additional missiles from 


entering Cuba, and to force the removal of those already in place. Specifically, 
President Kennedy initiated a quarantine on all offensive military equipment 
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being shipped by sea to Cuba. All shipping to Cuba was subject to search by 
American naval forces for such equipment, and if any was discovered, the United 
States Navy had instructions to prevent those ships from proceeding to Cuban 
ports. Further coercive action was unnecessary,” however, as diplomatic actions 
at the United Nations resulted in the Kennedy-Khrushchev agreement that ended 
the crisis. It is significant to note that both the Organization of American States 
and the United Nations approved the action taken by the United States, thereby 
sanctioning it as legitimate under contemporary international law. 

The customary right to protect nationals abroad by the use of force is 
recognized under contemporary international law. The United States, Great 
Britain, Belgium, France, Israel, and various Arab states have all asserted this 
right since 1945.” As early as 1948, Israel and several Arab states justified 
military action with the need to protect their nationals.” No Security Council 
resolutions regarding their claims indicated that the protection of nationals while 
abroad was inconsistent with Article 51.” 

Both Great Britain and France justified their intervention in Egypt in 
October 1956 on the ground that it was necessary for the protection of their 
nationals This justification for intervention received particular attention in 
official British statements and was flatly rejected by the United Nations 
General Assembly as it palpably lacked any substance. The validity of the 
principle was not attacked. 

Belgium used military force to intervene in the Congo in July 1960, 
allegedly to protect its nationals. The somewhat neutral General Assembly and 
Security Council resolutions shed little light on the legality of this principle® In 
the Stanleyville rescue operation in November 1964, however, the United States, 
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Great Britain, and Belgium intervened at the specific request of the legitimate 
Congo government for the express purpose of protecting and evacuating 
nationals from some nineteen countries.“ Once the operation was completed, the 
rescue force was promptly withdrawn® 

The United States acted unilaterally to protect its citizens in the Domini- 
can Republic in April 1965, after the existing government informed American 
authorities it could no longer guarantee the safety of American lives. United 
States Marines landed and evacuated American citizens as well as citizens from 
forty-six other countries without a single casualty®* Unlike the Stanleyville 
operation, however, United States forces did not withdraw after the evacuation of 
the endangered civilians was complete. Some 20,000 military personnel were 
involved in policing the capital for an extended period”’ 

A multinational force of 2200 military personnel intervened in Grenada 
in October 1983. Given the state of near anarchy that existed in Grenada at the 
time, it is a matter of some dispute if this force was requested by the existing 
government Justification for this intervention was given in a joint announce- 
ment by President Reagan and the Chairman of the Organization of Eastern 
Caribbean States, Prime Minister Charles of Dominica: 


We have taken this decisive action for three reasons. First, and of overriding 
importance, to protect innocent lives, including up to 1000 Americans 
whose personal safety is, of course, my primary concern. Second, to 
forestall further chaos. And third, to assist in the restoration of conditions 
of law and order and of government institutions to the island of 


Grenada... .® 


Although Security Council action was blocked by the United States veto, the 
General Assembly declared the action “armed intervention” and a “flagrant 
violation of international law and of the independence, sovereignty and territorial 
integrity” of Grenada. The vote was 108 to 9 (with 27 abstentions) against the 
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United States action™ 

Israeli action at Entebbe provides another pertinent example of the use of 
unilateral military force to protect nationals. In June 1976, a French airliner was 
hijacked en route to Paris, and ordered by the hijackers to land at Entebbe airport 
in Uganda. Events in the next few days indicated that Uganda supported and 
collaborated with the hijackers. Fearing an “imminent danger of execution, ”™ 
Israel authorized a commando raid to rescue the hostages. The ensuing action 
freed 105 hostages; three hostages were killed, as well as seven hijackers and 
approximately twenty to thirty Ugandan soldiers. Uganda requested a Security 
Council meeting to condemn Israel for violation of Uganda's territorial sover- 
eignty and political independence. After four days of debate, the Security Council 
was unable to pass a resolution which either condemned or condoned the Israeli 
action.” 

In October 1985, Israel attacked the headquarters of the PLO located 
near Tunis, Tunisia. Sixty-eight people were killed, and more than 100 were 
injured. Israel justified its action as legitimate self-defense against prior acts of 
terrorism, allegedly committed by the PLO, which had claimed seventy-five 
Israeli civilian deaths during the preceding months.” The specific act which 
triggered this obviously well-planned raid was the killing of three Israelis in 
Cyprus one week before. The Security Council voted 4 to 0 (with the United 
States abstaining) to condemn Israel for its attack on Tunisia. 

After distilling the political rhetoric from the debates, several valid 


reasons emerge as to why the Security Council condemned Israel. First, despite 
the label of self-defense to protect its citizens, the raid was really a retaliation for 
past wrongs. The international community simply refused to legitimate reprisals. 
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Israel's failure to resort to peaceful redress and a lack of proportionality were 
additional significant factors in the condemnation. The Security Council charac- 
teristically refused to look beyond the immediate situation or consider Israel's 
“accumulation of events” theory for justification. The Israeli position on self- 
defense was simply too open-ended and subjective for the international commu- 
nity to tolerate. Unspoken, but by necessity a key factor in the decision, was the 
failure of Israel to produce any proof of PLO involvement in the alleged terrorist 
acts. 


2. Economic Sanctions 


For nearly thirty years after the formation of the United Nations, the 
major powers of the world continued to use economic measures consistent with 
preexisting customary international law. For example, in 1948, the Soviet Union 
and other members of the Soviet bloc instituted a total boycott against Yugosla- 
via, which lasted until 1955.” Albania was also the subject of a similar boycott by 
the Soviet Union™ Likewise, after Iran nationalized its domestic oil industry in 
1951, Great Britain and several major international oil companies began an 
extremely effective boycott on the purchase of Iranian oil which lasted for over 
three years.” 

The United States is certainly no stranger to the use of economic mea- 
sures to further its national policy. As noted by George Ball, former Under 
Secretary of State for both Presidents Kennedy and Johnson, “[wle Americans 
... have been the leading practitioners of economic sanctions to advance our own 
political ... policies.”“* A recent example of prolonged duration is the near total 
embargo™ by the United States against Cuba, which began in February 1962. 

In 1951, the League of Arab Nations targeted Israel for a total boycott. 
This affected third country business activities, as well as exports and imports,” 
and is still in effect. It was the October 1973 Arab oil embargo, however, which 
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focused the international community’s attention on the proper role of economic 
sanctions under contemporary international law. While the United States reacted 
sharply and intimated the possible use of force or counterembargoes in retalia- 
tion, it took no direct action’ Participating Arab governments claimed that they 
were merely exercising their sovereign rights over their national resources and 
they specifically denied that either the United Nations Charter or the various 
existing General Assembly resolutions interpreting the Charter prohibited the 
action taken” Instead, they maintained that their action was consistent with 
Article 5] as legitimate self-defense. It is significant that Israel was the only 
state which challenged the boycott on the grounds that it violated the United 
Nations Charter and existing General Assembly resolutions dealing with eco- 
nomic coercion.” As noted by Dr. Doxey: 


It might have been awkward for the United States [to challenge the oil 
embargo on legal grounds] ... given its own record of discriminatory export 
controls, although governments do not necessarily, or usually, refrain from 
accusing others of violating laws which they have not themselves been 
scrupulous in observing. One has to conclude that among oil consumers 
discretion was the guiding principle and conciliation rather than aggrava- 
tion the primary responce. In other words, economic pressure worked. 


Over the last few years a very loosely defined consensus has evolved that 
now prohibits certain types of economic coercion.” This consensus, however, is 
of little help in formulating functional juridical norms and standards as “the 
prohibitions found in the various United Nations resolutions are pitched on such a 
high level of abstraction as to be virtually meaningless." Unfortunately, there is 
no apparent effort at the United Nations or elsewhere to further clarify the point 
where legal economic measures end and illegal economic coercion begins.” 
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D. Humanitarian Considerations 


The preceding discussion on the use of military force under international 
law has focused on measures short of actual war. Although not directly applicable 
where no war actually exists, the laws of warfare offer another source of guidance 
on the principle of proportionality. This is particularly true concerning the 
impact of military action on the civilian population. 

For example, the Hague Convention IV prohibits the attack or bombard- 
ment of undefended population centers. The Geneva Convention for the Protec- 
tion of Civilians generally protects civilians against the grosser forms of abuse 
frequently associated with war; such things as physical abuse, torture, and 
reprisal are all prohibited!” 

Both Protocols I and II further articulate the scope of protection afforded 
the civilian population. They specifically declare that the civilian population 
shall not be the object of attack."5 Indiscriminate attacks which are not, or cannot 
be, directed against specific military targets are also prohibited.” It also pro- 
hibits attack or destruction of targets which are indispensable to the survival of 
the civilian population, such as farmland, livestock, and water installations!” 
Acts of violence designed to spread terror are also specifically prohibited™* 

These limitations and constraints applicable in war should also apply, a 
fortiori, to any military response that is short of war. Clearly, the community 
values are the same in either situation. States are therefore required, under 
contemporary international law, to take these matters into consideration when- 
ever military force is employed, and will be held legally responsible by the world 
community for failure to do so. 


E. Summary Regarding the Unilateral Use of Coercion Under Contempo- 
rary International Law 


Unfortunately, it is impossible to define precisely the scope of the legiti- 
mate unilateral use of coercion. Contemporary international law has established 
general principles as guidelines for states in their decision-making process and 
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there is a distinct preference by the world community for the peaceful settlement 
of disputes. Only extremely compelling reasons permit variance from this stan- 
dard, and states which violate it do so at the risk of international censure. 

Self-defense appears to be the only valid exception to the prohibition 
against the use of military force. It is not surprising that states justify their 
frequent resort to the unilateral use of force as self-defense. Consequently, 
practically all forms of traditional self-help have been incorporated by states 
since 1945, under the more narrow concept of self-defense. This only adds to the 
confusion as to the scope of the legitimate use of military force. 

The use of economic coercion is even more difficult to categorize. Despite 
several contemporary General Assembly resolutions which seek to prohibit eco- 
nomic coercion, no norm has emerged which effectively limits state action. Until 
the parameters on the use of military force are better defined and enforced, 
states will continue to have wide discretion in this more peaceful area. 


Ill. LibyYAN-AMERICAN RELATIONS UNDER COLONEL GADHAFI 


From the end of World War II until 1969, Libya’s foreign policy was 
decidedly pro-Western and relations with the United States were generally quite 
good. This began to change radically with the coup of September 8, 1969, which 
raised up an obscure Libyan Army officer named Moammar Gadhafi to become 
the new Libyan head of state. 

One of Gadhafi’s first priorities was to step up negotiations to force the 
United States out of Wheelus Air Base”* The United States, however, took its 


time and began a “deliberate withdrawal” which was not completed until June 11, 
1970” Relations between the two countries have steadily deteriorated since 
1969. Professor Wright points out that: 


Tripoli and Washington had too many diametrically opposed views on world 
questions in general, and Middle East questions in particular....What 
Tripoli saw as justifiable aid and succour for “liberation movements” 
wherever they arose, appeared to Washington as blatant support for “inter- 
national terrorism.” Libyan links with terrorism were always ambiguous, 
and the subject brought evasive answers from Colonel Gadhafi whenever it 
was raised during interviews!” 
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On October 10, 1973, Libya unilaterally declared that the Gulf of Sidra’? 
was an integral part of Libyan territory. Prior to that, in March 1973, Libya had 
intercepted and fired on (but missed) an American military plane flying in the 
Gulf of Sidra which was well beyond the internationally recognized twelve-mile 
limit to territorial seas, but within a 100-mile radius of Tripoli characterized by 
Libya as a “restricted area.” 

On June 11, 1973, Libya nationalized the American-owned Nelson Bunker 
Hunt Oil Company® Libya described this takeover as: 


[A] warning to the United States to end its recklessness and hostility... In 
view of ... the continued disregard for Arab rights and Arab destinies, it was 
necessary to strike a blow against U.S. policy.... Therefore, it is only right 
that on the anniversary of the evacuation of the U.S. bases ... [Libya] should 
declare the nationalization of ... Hunt Oil Company-° 


On September 1, 1973, Libya nationalized 51% of the overseas subdivisions of 
Texaco, Inc., Standard Oil Company of California, and Atlantic Richfield Com- 
pany, which were located in Libya. In February 1974, the remaining 49% of these 
companies were also nationalized.” 

Relations further deteriorated in December 1979, when a Libyan mob 
burned the United States Embassy in Tripoli to show support for the seizure of the 
American Embassy in Tehran by Iranians a few weeks earlier’”* In June 1980, the 
United States released a report which accused Libya of recent involvement in 


international subversion.” The United States ordered the Libyan Embassy in 
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Washington, D.C. closed in May 1981, citing Libyan support for international 
terrorism and a general pattern of unacceptable conduct.™ In a report released 
in June 1981, the Central Intelligence Agency labeled Libya as the “most promi- 
nent state sponsor of and participant in international terrorism.”™ 

Given the history of tension between the United States and Libya since 
1969, it was almost inevitable that a military confrontation would occur In 
August 198], the United States Navy was conducting routine exercises in the 
Gulf of Sidra some 60 miles from the Libyan coast when two United States 
aircraft were attacked by two Libyan aircraft. The American planes responded 
with fire and shot down both Libyan aircraft. 

Declaring that “Libyan policy and action supported by revenues from the 
sale of oil imported into the United States are inimical to United States national 
security,” President Reagan prohibited imports of Libyan oil into the United 
States in March 1982, and banned selected export items of United States origin to 
Libya*> The stated justification for this action was Libya's active efforts to 
promote instability and terrorism. 


IV. UNITED STATES INTERPRETATION OF THE RIGHT TO USE COERCION 


It is seldom an easy task to track any aspect of United States foreign 
policy. The American policy on how to counter state-sponsored terrorism is 
certainly no exception. On January 27, 1981, in his remarks welcoming the safe 
return from Iran of the freed fifty-two American hostages, President Reagan said 
categorically, “[{Ljet terrorists be aware that when the rules of international 
behavior are violated, our policy will be one of swift and effective retribution.”™ 
The following day, Secretary of State Haig was asked about the President's 
statement, and replied that the statement was: 


Consciously ambiguous in the sense that any terrorist government 
or terrorist movement ... knows clearly what we are speaking of. 
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As you parse it out in the context of individuals or separatist movements 
or independence movements ...the problem is substantially different and the 
restraints and the ability to apply retaliatory action is sometimes not only 
constrained, but uncertain!” 


While the thrust of President Reagan’s policy on terrorism appeared to be in 
sharp contrast to the cautious approach of previous administrations, it was clear 
from Mr. Haig’s remarks that no hasty, impulsive reaction was contemplated. 


Instead, the United States continued to sponsor and encourage multilateral 
antiterrorist conventions, as well as increased multilateral cooperation to combat 
terrorism. For example, the Senate ratified the International Convention Against 
the Taking of Hostages and the Convention on the Physical Protection of Nuclear 
Material, and domestic legislation was passed implementing the Montreal Con- 
vention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation 
and the International Convention Against the Taking of Hostages. The United 
States also continued to utilize nonviolent measures such as economic and 
diplomatic pressure. It was clear, however, that the United States felt that it had 
the right under international law to unilaterally use coercion, including military 
force, to fight terrorism, given the right circumstances. 

Despite this avowed policy which permits active military response to 
terrorist acts, the United States has exercised exceptional discretion in the use of 
force in an actual situation. On June 18, 1985, at a news conference concerning 
the Trans World Airlines hijacking incident, President Reagan was queried as to 
what had happened to his policy of “swift and effective retribution” against 
terrorism that he had announced when he took office. President Reagan 
expressed his concerns in clear, unequivocal language: 


Well, when I was speaking about that I was talking about a situation in which 
a government on the other side was involved—so there was a direct source 
there for the evil. I would have to tell you ... that the problem is the who in 
perpetrating these deeds—who their accomplices are, where they are 
located—because retaliation in some people’s minds might just entail strik- 
ing a blow in a general direction, and the result would be a terrorist act in 
itself and the killing and victimizing of innocent people.™* 


This statement clearly shows the humanitarian concerns of President Reagan and 
how strongly they affect the actual exercise of the right to resort to military force. 
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As noted in the introduction, the United States made strong statements 
about the right of a state to respond to terrorist attacks with the “appropriate use 
of force” during the United Nations Security Council debates over the Israeli raid 
on Tunisia. It actually exercised this option just a few days later, in October 1985, 
during the Achille Lauro hijacking crisis, when United States Navy fighter aircraft 
forced an Egyptian civilian airliner carrying several of the suspected hijackers to 
divert and land in Italy where Italian officials promptly placed the suspected 
hijackers under arrest. There was no loss of life or property damage, although the 
United States was apparently prepared to exercise greater force if that had proven 
necessary. Predictably, certain portions of the international community con- 
demned the United States’ action as either aggression, terrorism, or hijacking!” 

The American position was clarified somewhat after eighteen innocent 
civilians (including five Americans) were killed in a terrorist attack on Israeli 
airline ticket counters in the Rome and Vienna airports on December 27, 1985.° 
The Reagan Administration distinguished military responses to terrorism that 
might escalate the cycle of violence in the Middle East from military responses 
that are “appropriate, measured, and focused” on the responsible parties rather 
than on innocent civilians.“' Just two weeks later, United States Secretary of State 
George Schultz again clouded the official United States position. Recognizing the 
difficulties in pinpointing the group or groups actually responsible for any given 
terrorist attack, he said that: 


We are right to be reluctant to unsheath our swords. But we can not let the 
ambiguities of the terrorist threat reduce us to total impotence. A policy 
filled with so many qualifications and conditions ...would amount to a 
policy of paralysis....We do not have the luxury of waiting until all the 
ambiguities have disappeared. ... [The] time to act is ... when the threat is 
still manageable.“ 


He also called for the “prudent, limited, proportionate use of military power,” 
even though he recognized military action always poses some risks to innocent 
persons. 
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V. THE PROBLEM OF GUERRILLA WARFARE AND TERRORISM 


A. Guerrilla Warfare 


Since the Korean War, the basic issues surrounding aggression and 
self-defense have seldom arisen from the direct use of conventional armed forces 
crossing international boundaries. Instead, guerrilla warfare has emerged as the 
predominant method of war. Typically, guerrilla organizations base their opera- 
tions in a neighboring state until strong enough to wage conventional warfare in 
the target state. 

Consistent with a restrictive interpretation of the United Nations Charter, 
the Security Council has refused to legitimize the “accumulation of events” 
justification for self-defense.“ This often places the state claiming self-defense 
against guerrilla forces at a strategic and tactical disadvantage. Guerrilla opera- 
tions include hit-and-run, use of the civilian population for concealment, stealth, 
subversion, and other tactics which give it certain advantages in the early stages 
of armed conflict. It is particularly difficult for a state to defend against guerrilla 
action incident by incident. More significant is the fact that “a series of small- 
scale defensive measures will not have the same deterrent capacity as a [single] 
large-scale strike and may even be more costly to the defending state.”“* 

An additional disadvantage to the limited view of self-defense utilized by 
the Security Council is the feeling of unfairness in the state condemned for illegal 
reprisals, when it sees the guerrilla forces act with apparent impunity, despite 
their frequent disregard for international law. The restrictive viewpoint of self- 
defense is unrealistic in the guerrilla warfare environment primarily because it 
fails to recognize the limited mechanisms a state has to oppose guerrilla 
operations. 


B. Terrorism 


The foregoing considerations are particularly relevant to the terrorist 
aspect of guerrilla warfare as it has evolved in the 1980's. Unlike many early 
terrorist groups of the 1960's which were largely autonomous, today’s guerrilla 
movements involved with terrorism are much more complex organizations, fre- 
quently stretching across many national borders. Walter Laquerer noted that 
“[ajn operation ... [is] planned in West Germany by Palestinian Arabs, executed 
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in Israel by terrorists recruited in Japan with weapons acquired in Italy but 
manufactured in Russia, supplied by an Algerian diplomat, and financed with 
Libyan money.” 

The state sponsorship of terrorist groups has many benefits for the 
sponsoring government. It can be an extremely effective way to wage a relatively 
inexpensive war. For example, the truck bombing of the United States Marine 
compound in Beirut in October 1983 accomplished more to force the withdrawal 
of the American peacekeeping force than any conventional military action could 
ever have done. It can also affect a target country’s political stability, commercial 
ties, and diplomatic relations in ways not possible utilizing conventional military 
action. Significantly, it also gives the sponsoring government the option of denial 
and lack of public accountability or responsibility. 

In 1968, the United States began compiling statistics of significant 
incidents of international terrorism. Since then, over 8,000 such incidents have 
been logged; 50% of these have been against United States personnel and 
installations abroad Although total American casualties were down in 1984, 
terrorist incidents increased by 30% and 1985 saw an increase of 20% in 
international terrorist activity directed against Americans abroad.“ All signs 
indicate a continuation of this historical trend, with western democratic states in 
particular as primary targets.” Target governments are also understandably 
concerned that terrorist groups will gain access to weapons of mass destruction; 
there is no reason to believe that terrorists would hesitate to use nuclear, 
chemical, or bacteriological weapons if they were available for their use!” 

Targeted states have a variety of countermeasures available to combat 
terrorism: (1) increased intelligence; (2) increased security; (3) multilateral coop- 
eration; (4) diplomatic pressure; (5) economic sanctions; and (6) use of military 
force, as a last resort!“ Unfortunately, none of these measures have been 
particularly effective in reducing the terrorist problem. 


C. United Nations Response to Terrorism 


To complicate matters for the individual states in their fight against 
terrorism, the United Nations’ multilateral conventional approach has not been 
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particularly effective in reducing the incidents of international terrorism. In 
September 1972, United Nations Secretary General Kurt Waldheim requested the 
General Assembly to consider measures to prevent terrorism! He urged the 
United Nations to assume responsibility for combating terrorism, and correctly 
predicted that failure to do so would lead to greater terrorist problems as well as a 
climate of fear which would erode the structure of international law. Three draft 
resolutions were submitted for consideration, one of which was sponsored by the 
United States!* Resolution 3034, adopted by a vote of 76 to 35, with 17 
absentions, was the end result.** This resolution dealt more with reaffirming the 
right of self-determination than with condemning acts of international terrorism. 
For this reason, the United States and many other states voted against it* The 
debate over this resolution set the pattern for the coming years and brought into 
focus the fundamental philosophical and political differences of the world com- 
munity on the problem of terrorism. The delegation from Senegal noted that 
terrorism was suddenly prominent because the wealthier nations of the world 
were now experiencing the violence and terror that was the natural lot of poor 
nations under colonial rule.” Cuba was more precise and viewed the resultant 
resolution “as an instrument [to be used] against the national liberation move- 
ments” worldwide!* 

Over the next few years, though several more resolutions were passed,” 
most simply repeated the provisions of Resolution 3034 with little, if any, 
substantive change. On December 9, 1985, however, the United Nations General 
Assembly took a significant step forward in its stand against international 
terrorism when it passed, by consensus, Resolution 4061. This resolution une- 
quivocally condemned “as criminal, all acts, methods and practices of terrorism, 
wherever and by whomever committed, including those which jeopardize friendly 
relations among States and their security.”™ It also addressed the strength of 
modern terrorism by urging “all States to fulfill their obligations under interna- 





152. 26 U.NY.B. 639 (1972). 

153. Id. at 640. 

154. Id. at 643. 

155. Among the nations voting against this resolution were Australia, Austria, Belgium, Canada, 
Greece, Israel, Italy, Japan, Turkey, the United Kingdom, and the United States. France 
abstained. Id. at 650. 

156. 27 U.N. GAOR (214th plen. mtg.) at 23-25, U.N. Doc. A/PV.2114 (1972). 

157. 26 U.NY.B. 642 (1972). 

158. 27 U.N. GAOR (2114th plen. mtg.) at 23, U.N. Doc. A/PV.2114 (1972). 

159. E.g., Resolution 32/147 of December 1976, Resolution 34/145 of December 1979, Resolution 
36/109 of December 1981, & Resolution 38/130 of December 1983. See generally Y. Alexander, 
International Terrorism 323-45 (1976). 

160. G.A. Res. 4061, U.N. Doc. A/40/1003 (Dec. 9, 1985). 


78 





NAVAL LAW REVIEW @XXXVII 


tional law to refrain from organizing, instigating, assisting, or participating in 
te. rorist acts in other States, or acquiescing in activities within their territory 
directed toward commission of such acts....”“ Hopefully, this resolution indi- 
cates a willingness on the part of the world community to seriously combat 
terrorism. It failed, however, to define terrorism, and left intact the legitimacy of 
the national liberation movements seeking self-determination. Resolution 4061 
therefore still leaves a state ample flexibility to legitimize what many would 
consider terrorist acts under the broad penumbra of self-determination. 


VI. PRELIMINARY UNITED STATES ACTION AGAINST LIBYA 


A. United States Economic Sanctions Imposed During January 1986 


On December 27, 1985, the Rome and Vienna international airports were 
the scenes of terrorist bombings in which eighteen people were killed, including 
five Americans.“* The Reagan Administration considered a military response 
against the guilty parties, but made a somewhat nebulous distinction between 
military responses to terrorism that might escalate the Middle East cycle of 
violence and those that are “appropriate, measured, and focused” on the respon- 
sible parties rather than on innocent civiliaas. Rather than opt for unilateral 
military action, on January 7, 1986 President Reagan announced the imposition 
of severe economic sanctions on Libya™ for its role in these two incidents. 
Referring to the inadequacy of earlier United States economic measures against 


Libya, President Reagan urged the world community to join in this action to deny 
Colonel Gadhafi “sympathy, safe haven, and support.” 

Libya reacted strongly to these new sanctions. On January 8, 1986, the 
official Libyan news media described the United States call for an international 
boycott of Libya as “tantamount politically to a declaration of war.” The world 
community showed little desire to join the United States in this boycott; only 
Canada and Italy imposed some minor sanctions. The forty-five member Isla- 
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mic Conference supported Colonel Gadhafi and condemned the American eco- 
nomic action. as did the Soviet Union” 

Significantly, there was no request by Libya, or anyone else, for a meeting 
of the Security Council to discuss the American economic sanctions. Despite 
strong verbiage against the United States, Libya did not claim that the economic 
sanctions were illegal under either international law or the United Nations 
Charter. While certainly not dispositive of this point, it does reinforce the 
observation made earlier that, while certain unilateral economic measures may 
be considered illegal under contemporary international law, the norm is so 
abstract as to be of little juridical value. 

Another factor to consider is the purpose behind the economic sanctions 
imposed. They were not designed to endanger the “territorial integrity or politi- 
cal independence” of Libya, but to put an end to the Libyan policy of state-spon- 
sored terrorism: clearly international criminality. No state can hide behind its 
sovereign rights implicit in statehood without also assuming the duty to comply 
with international law. The United States goal to end Colonel Gadhafi’s support of 
terrorism was clearly consistent with the purposes of the United Nations found in 
Article 1 of the Charter. 

President Reagan characterized Colonel Gadhafi’s support of terrorist 
groups which attack United States citizens as “armed aggression against the 
United States under established principles of international law, just as if he has 
used [Libya's] own armed forces."™ While this assertion might be contrary to 
previous United States policy, it is not inconsistent with either customary interna- 
tional law or General Assembly Resolution 33/4. 

The principal requirements for legitimate self-defense or reprisal are 
necessity and proportionality. As previously discussed, these elements have no 
hard and fast parameters. It is beyond dispute that the United States is included 
in Colonel Gadhafi’s target audience. There is substantial indication that the 
United States is also one of the primary targets of actual terrorism!” The 
necessity to take action against such criminal action seems apparent, even if the 
probability of its effectiveness may be slim. The minimal effect of the sanctions 
imposed on the Libyan economy is a direct commentary on the proportionality 
issue. Furthermore, it is impossible to equate the monetary value of economic 
sanctions with the death of American citizens. 

The economic sanctions imposed by the United States were well within 
the ambit of legality under international law. They were a peaceful, nonviolent, 
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proportional attempt by the United States to persuade a sovereign state to abide 
by international law. 


B. United States Naval Exercises in the Gulf of Sidra in March 1986 


As previously noted, the United States has refused to recognize the 
legitimacy of Libya’s continuing claim to the Gulf of Sidra, and has periodically 
held naval maneuvers there to exercise the right to navigate the high seas. On 
January 24, 1986, the United States announced the resumption of such exercises 
and, in fact, began them the following day”* On January 25, 1986, Colonel 
Gadhafi reiterated Libya’s claim to the Gulf and proclaimed the imaginary line 
separating it from the Mediterranean Sea to be his “line of death where we will 
stand and fight with our backs to the wall.”™ He threatened to destroy all United 
States military forces which crossed this line The United States, however, 
proceeded with its planned maneuvers without incident. It also began planning 
in early February 1986, for a large-scale operation to be held in the Gulf of Sidra 
in late March to demonstrate further its right to navigate in international waters!” 

The United States assembled a large task force” approximately 200 
miles north of the so-called “line of death” and began this exercise on March 23, 
1986. By the next day, the armada was well within the Gulf of Sidra.”° All was 
quiet for several hours, until at least six Libyan missiles were fired at United 
States airplanes over the Gulf of Sidra during a five-hour period on March 24th. 
The United States responded by attacking the Libyan radar site at Surt, which 
had been linked with the missile attack, as well as destroying two Libyan missile 
patrol boats. The following day, the United States destroyed another Libyan naval 
vessel after it made aggressive moves toward American naval vessels. The 
exercise was terminated the next day, five days before its scheduled completion!” 
Precise information about the extent of damage inflicted on the radar site is 
unknown, although it was operational within hours after being temporarily put 
out of commission.™ 

On March 24, 1986, prior to the exchange of hostilities, Libya sent a letter 
to the United Nations Secretary General protesting the resumption of military 





173. Washington Post, Jan. 24, 1986, at Al, col. 4. 

174. Washington Post, Jan. 26, 1986, at A21, col. 1. 

175. Washington Post, Jan. 30, 1986, at A33, col. 1. 

176. Newsweek, Apr. 7, 1986, at 24. 

177. Id. 

178. Washington Post, Mar. 25, 1986, at Al, col. 3. 

179. U.N. SCOR (2668th mtg.) at 19, U.N. Doc. S/PV.2668 (prov. ed. 1986). 
180. See Newsweek, supra note 3, at 20. 

181. Time, Apr. 21, 1986, at 20. 





WINTER 1988 @ United States Raid on Libya 


maneuvers by the United States in what it described as Libyan territorial waters, 
pledging to exercise self-defense under Article 51. After the commencement of 
hostile action, the United States notified the Secretary General by telephone. 
This was followed by official correspondence to the President of the Security 
Council in which the United States itself cited Article 5] as justification for the 
action it had taken. 

The Soviet Union and Malta requested an urgent meeting of the United 
Nations Security Council on March 26, 1986, to discuss the hostilities in the Gulf 
of Sidra2** The United States was soundly denounced by the Arab world and 
members of the Soviet bloc for “provocation” and “aggression” against Libya; 
Great Britain supported the American position’™ No resolution was offered, as 
the entire issue was superseded by subsequent events before it could be resolved. 


VII. THE UNITED STATES ATTACK ON LIBYA ON APRIL 44, 1986 


On April 5, 1986, a bomb exploded in a Berlin discotheque frequented by 
American military personnel; the blast killed three persons (two Americans) and 
injured 230 others (seventy-nine Americans).*> While three different terrorist 
groups initially claimed responsibility, subsequent intelligence reports indicated 
that it was planned and executed on the direct orders of the Libyan regime of 
Colonel Gadhafi.” This set the stage for the attack now under consideration. 


A. The Attack 


Following the military exercises in the Gulf of Sidra in late March 1986, 
the United States task force dispersed into various parts of the Mediterranean 
Sea. By April 13, 1986, however, two United States aircraft carriers, accompa- 
nied by fourteen escort warships and two support vessels and carrying 160 
fighters and bombers, were off the coast of Sicily, north of Libya.*” American 
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forces were within striking distance of Libya and it was clear that President 
Reagan planned to strike Libya, based on the recent Berlin terrorist bombing.™* 

At 2 a.m. Libyan time, April 14, 1986, thirty-two American warplanes 
attacked multiple targets in both Tripoli and Benghazi. The airplanes dropped 
more than sixty tons of ordnance on five targets: (1) Bab al Aziza army compound 
(Colonel Gadhafi’s command post and primary living quarters); (2) the military 
section of the Tripoli International Airport; (3) Benghazi army barracks (Colonel 
Gadhafi’s alternate command post); (4) the Sidi Bilal army barracks (allegedly a 
Palestinian commando training center); and (5) Benina military airfield (near 
Benghazi). The raid lasted only a little over eleven minutes.™ The United States 
lost one F-111 fighter-bomber, with both crewmen presumed dead!™ 

The official Libyan civilian death toll was thirty-seven, including thirty- 
six civilians, one of whom was an eighteen-month-old girl, reportedly Colonel 
Gadhafi’s adopted daughter. The number of wounded is unknown, as is the 
extent of material damage. United States aerial reconnaissance photographs, 
however, showed extensive damage to the Bab al Aziza compound,” the destruc- 
tion of eight Libyan military aircraft at the Benina airfield, and the destruction of 
five military aircraft and major damage to several buildings at the Tripoli 
International Airport.™* Damage to unintentional targets was also significant, as 
some bombs were dropped in a residential area of Tripoli, damaging the French 
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Embassy and the residence of the Swiss Ambassador. Libya also reported the 
destruction of schools and a center for the handicapped in Benghazi! 


B. World Response 


Very few states supported the United States action against Libya; Great 
Britain, Israel, and Canada were notable exceptions.” The Soviet bloc, China, 
and most of the NATO countries joined the vast majority of the Arab world in 
strong denunciation of the United States. Numerous regional organizations also 
joined in the condemnation2™ 

Typical of European criticism was the feeling that the United States is 
naive about the terrorist problem, unaware of its complex causes, and overly 
simplistic as to how it should be countered2™ As noted by Italian Prime Minister 
Craxi, Italy had successfully controlled the Italian Red Brigade terrorist organi- 
zation in the 1970's by “patience, firmness, and moral force ...[instead of] 
military force,” and also had avoided overreaction2™ The thesis of the European 
argument is that violence per se does not stop terrorism. This is a reflection of 
bitter European experiences from World Wars I and II? There were also 
widespread public demonstrations in Great Britain and across Europe against the 
American raid on Libya2™ 

Quite surprisingly, in light of the French government's refusal to allow 
United States airplanes the right of overflight en route to Libya, French civilian 
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support for the United States action was very high? Also, former French 
President Giscard d’Estaing approved the raid, and described it as “justified by 
repeated acts of aggression against the population of the western democra- 
cies.”*°° The European news media, in contrast to the general population and 
official governmental positions, were also supportive of the United States?’ 


VIII. APPLICATION OF INTERNATIONAL LAW TO THE UNITED STATES 
ATTACK OF LIBYA 


A. Claims of the Concerned Parties 
1. Libyan Claims 


Even before the United States attack in question, Libya had repeatedly 
denied that it was responsible for any acts of terrorism whatsoever?” Libya 
repeated this frequently in the days following the United States action” It 
specifically urged the Security Council to condemn the “international terrorism 
practiced by the United States”™ and its “acts of aggression’ directed against 
“civilian targets”™? in Benghazi and Tripoli. Libya denied that any military 
targets were hit, and claimed that dozens of children, women, and elderly 
people had been killed 


2. United States Claims 


The United States claimed its action was a legitimate exercise of self- 
defense under Article 51 of the United Nations Charter” and claimed to have 
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attacked only “terrorist-related targets in Libya.” It specifically tried “to avoid 
civilian casualties and to limit collateral damage.”™” Citing Libya’s harsh policy of 
state-sponsored international terrorist attacks against United States citizens and 
installations, Ambassador Walters said: 


The United States took these measures of self-defense only after 
other repeated and protracted efforts to deter Libya from its ongoing 
attacks against the United States in violation of the Charter. But when quiet 
diplomacy, public condemnation, economic sanctions, and demonstrations 
of military force failed to dissuade Colonel Gadhafi, this self-defense action 
became necessary. 


...There is direct, precise, and irrefutable evidence that Libya 
bears responsibility for... [the West Berlin discotheque bombing] on 5 
April....The next day the People’s Bureau reported back to Tripoli on the 
“great success” of the mission. 

In light of that reprehensible act of violence—only the latest in an 
ongoing pattern of attacks by Libya—and of clear evidence that Libya was 
planning a multitude of future attacks, the United States was compelled to 
exercise its right of self-defense. The United States hopes that this action 
will discourage Libyan terrorist acts in the future2” 


The United States charged that Libya deliberately had confused cause and effect 
and “equatefd] the answer to terrorism with terrorism,”° and the result of any 
resolution that failed to focus on Libya’s preexisting state policy of terrorism 
would only “encourage more...violence and lawlessness by Libya.”*° The 
United States specifically asserted that Article 51 extends to the protection of 
United States citizens: “{i]f the inherent right of self-defense ... fof Article 5]] 
does not include the right to protect one’s nationals ...what does it protect? The 
idea that a State should be condemned for seeking to protect the lives of its 
nationals who are subject to armed attack is ... absurd... .”"! 
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B. The Response of the United Nations 


After extensive debate, which lasted from April 15 to April 21, 1986, the 
United Nations Security Council voted nine to five (with one absention) to 
condemn the United States for its attack on Libya?” Since three permanent 
members of the Security Council voted against the resolution, it was not 
adopted”* Of particular importance is the support of the United States shown by 
Australia, Denmark, France and the United Kingdom, especially in light of their 
condemnation of Israel for a remarkably similar incident several months earlier. 

In commenting on ‘the Israeli raid on Tunis, Australia had stated that 
“[w]hether or not the Palestinian Liberation Organization [had] carried out acts of 
terrorism against Israel is not really the point at issue. The point is that even if we 
were to accept Israel’s version of the events, two wrongs do not make a right.”2™* In 
the debate over Libya, however, Australia was less charitable to Libya, and 
alluded to the significant amount of evidence connecting Libya with international 
terrorism,2*5 and recognized the necessity which had compelled the United States 
to take military action2** 

The Security Council had a history of refusal to recognize the whole 
context of surrounding circumstances which triggered any particular military 
action” Denmark, however, felt that the surrounding circumstances were 
important considerations: 


[Denmark] will not be able to support the draft resolution ... since it 
does not reflect appropriately the complex of issues with which the Council 
is confronted. No attempt hafs] been made in the draft to address the 
inter-relationship between action and reaction which has been at play. 

In order to safeguard the very fabric of civilization it is urgent and 
imperative to take measures against international terrorism. To my govern- 
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ment, it is beyond any doubt that Libya was behind the acts of terrorism 
which created the tension in the Mediterranean?” 


In the debates over the Tunis raid, France condemned Israel for its attack 
of a peaceful state and labeled it a reprisal against the PLO that victimized 
innocent Tunisians° While disassociating itself from the United States inter- 
vention against Libya, France nevertheless stated that it “shared the legitimate 
indignation of the United States ... concerning the odious attacks ... against its 
nationals. Confronted with the same scourge, France affirms its full solidarity 
with all countries that are victims of [terrorism]....”*°° France also felt, as did 
Denmark, that the draft resolution was “unbalanced” and did not properly 
address the entire question of terrorism2™ 

Great Britain’s position was the most dramatic change in the Security 
Council. Speaking of Israel’s attack on the PLO in Tunis, Sir John Thompson 
characterized that action as the indiscriminate killing and wounding of many 
innocent Tunisian civilians—a people and nation known for its peaceful and 
moderate stand in international relations2™ He continued, and said that: 


[A]rbitrary and disproportionate violence of this sort, even in retali- 
ation, is a clear breach ... fof Article 2]. 


We are not satisfied that the accusations leveled against the Pales- 
tinian Liberation Organization... are valid. But even if there had been 
demonstrable responsibility by the PLO, this would not have justified the 
retaliation taken against Tunisia... .?** 


In supporting the United States action, however, Great Britain recognized the 
need to deal with the entire issue of terrorism, not just the response to terrorism 
on an ad hoc basis2™ Citing the understandable reluctance of the international 
community to deal forcibly with terrorism, Sir John Thompson flatly stated that: 


We have before us a particular and flagrant example, maintained 
over many years, of the use of terrorism ... as an instrument of State policy 





228. U.N. SCOR (2682nd mtg.) at 32, U.N. Doc. S/PV.2682 (prov. ed. 1986). 

229. U.N. SCOR (261 ]th mtg.) at 7-8, U.N. Doc. S/PV.2611 (prov. ed. 1985). 

230. U.N. SCOR (2682nd mtg.) at 42, U.N. Doc. S/PV.2682 (prov. ed. 1986). 

231. Id. 

232. U.N. SCOR (261 1th mtg.) at 39, U.N. Doc. S/PV.2611 (prov. ed. 1985). 

233. id. at 41. Great Britain’s Prime Minister Margaret Thatcher also categorically stated that 
retaliation or preemptive strikes to punish or prevent terrorism were against international law. 
Washington Post, Jan. 26, 1986, at A25, cols. 1-2. 

234. U.N. SCOR (2679th mtg.) at 13, U.N. Doc. S/PV.2679 (prov. ed. 1986). 





NAVAL LAW REVIEW © XXXVII 


[by Libya]. ... [Perhaps for too long, we have more or less put up with it in 
the hope that if he does not see the error of that policy his friends do and will 
senaie: him to change it. That hope has been disappointed. 


a those who condemn the action of the Americans.. 
wlimeend their reasons [for taking it].... Nearly everyone thinks Colonel 
Gadhafi abominable, but not everyone is prepared to say so, and fewer still 
are prepared to take action to persuade him to cease.... 


..[NJone of us here ... [has] any doubt about the seriousness with 
which the United States rightly regarded the threat of Libyan terrorism.... 
Yet ...the draft resolution ...did not... address the full problem....This 
one-sided approach, as before, has had the inevitable and tragic result of 
leading Libya to conclude it was immune from the consequences of its 
action25 


Great Britain also pointed out that the United States was perfectly justified in 
concluding that Libya would continue its policy unless something was done to 
stop it2** Of particular importance was Great Britain's interpretation of Article 


5]: 


[T]he right of self-defense is not an entirely passive right. It plainly 
includes the right to destroy or weaken the capacity of one’s assailant, to 


reduce his resources, and to weaken his will so as to discourage and prevent 
further violence. 
At the same time, self-defense should be used in a proportionate 
y. ... Self-defense [includes the] need to limit the action and to relate the 
selection of targets closely to terrorism” 


Great Britain concluded by stressing the fact that terrorism, and not the 
response to it, was the central problem2* It urged the Security Council to take 
effective measures against terrorism which would preclude the need for any state 
to resort to the unilateral use of force to protect its citizens from terrorist 
attacks? 

Mr. Bhagat, delegate from India, but representing the 10]-member Move- 
ment of Nonaligned Countries?” spoke at length after the defeat of the draft 
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resolution. His main points were characteristic of the nine members of the 
Security Council who voted to condemn the United States. First, the United States 
was clearly the aggressor, in contravention of the United Nations Charter and 
general norms of international law. This attack violated Libya's sovereignty, 
territorial integrity, and independence. Of particular importance was his rejec- 
tion of the cause and effect relationship between alleged acts of terrorism and the 
United States attack, which had been stressed by United States supporters: 
“{njothing can justify the use of massive force or an armed attack against a 
sovereign State, in contravention of the purposes and principles of the United 
Nations Charter:”“ He completely dismissed the American allegations of Libyan 
terrorism, taking at face value Libyan denials? Despite the voting strength of 
the nonaligned countries in the General Assembly2“ no action was taken to 
condemn the United States pursuant to the provisions of the Uniting for Peace 
Resolution. 

Can anything of legal significance be gleaned from the Security Council's 
debate? Only time will tell for certain, but it does appear that, under certain 
circumstances (i.e., where well-documented terrorist activity is concerned), some 
members of the Security Council are now willing to consider the overall context 
of a situation instead of the historical practice of isolating the incident in 
question. Another observation is that, despite the lapse of over forty years, the 
scope of self-defense is still a hotly disputed matter. It is not surprising, there- 
fore, that self-defense was left undefined in 1945, since there is still no consensus 
as to its meaning. 

Clearly, politics dominated these debates over the American raid on 
Libya. While politics can create international law over an extended period of 
time, little of legal significance is visible in the short run, especially when, as in 
this case, there was a nine-to-five vote, with three of the permanent members 
exercising their veto power. For a legal analysis one must rely on the customary 
international law as it currently exists. 


C. The Legality of the United States Attack Under International Law 


The key elements to a valid claim of self-defense are necessity and 
proportionality. 
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1. Necessity 


Part of this requirement is to pursue peaceful redress, if practicable. 
Article 33 of the United Nations Charter requires that all parties to a dispute 
“[s}hall, first of all, seek a solution or negotiation, inquiry, mediation, concilia- 
tion, arbitration, judicial settlement, resort to regional agencies or arrangement, 
or other peaceful means of their choice.” This requirement is particularly impor- 
tant in the context of anticipatory self-defense?“ Even though the trouble 
between the United States and Libya is not a dispute in the traditional sense, what 
efforts at a peaceful solution were pursued by the United States? 

President Reagan said that the United States had “tried quiet diplomacy, 
public condemnation, economic sanctions, and demonstrations of military 
force’’*s before it decided, as a last resort, that military force would be necessary. 
President Reagan obviously equated all of the above as peaceful means of his 
choice in order to preclude the use of force against Libya. 

The whole issue of peaceful redress in the context of terrorism is concep- 
tually difficult, given the violent nature of terrorism itself. It is paradoxical to 
require the target of terrorism to pursue peaceful redress with the terrorist or his 
supporters, since they have nothing but scorn for and disregard of international 
law. While the United States has not attacked the so-called “root causes” of 
terrorism, it certainly has been a leader in the legal attack on the outward 
manifestations or effects of terrorism. These efforts have been of a general 
nature, not specifically related to Libya, and are undeniably peaceful. Since none 
of these general efforts were effective against Libya’s sponsorship of terrorism, 
the United States began a series of “peaceful” actions several years ago specifi- 
cally addressed to Libya. Intelligence reports and subsequent events also showed 
these to be ineffective. 

It is significant that there was no mention in the Security Council debates 
about the lack of effort at peaceful redress by the United States. The United 
States, however, did refuse at least six overtures from Libya to negotiate since 
late December 19852“ It was the United States view that there was nothing to 
negotiate. The only action acceptable to the United States was Libya’s cessation of 
its support for terrorism2” This may have been politically impossible for Libya, 
as it had steadfastly maintained that it was against terrorism in all forms. Despite 
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its unwillingness to negotiate directly with Colonel Gadhafi over the terrorist 
issue, the United States did continue to seek a peaceful solution until the raid?” 

Another aspect of necessity is the immediacy of the danger posed, which 
raises the question of linkage, or the causal connection needed to justify action 
against a state for its involvement with terrorism. Traditionally, self-defense 
envisions swift action in immediate response to an attack or a verified threat. 
Again, the nature of modern terrorism frustrates this requirement since state 
sponsors seldom openly advertise their involvement. Normally, they deny their 
association and vigorously condemn terrorism in general. President Reagan has 
been most concerned with ensuring that any forceful action taken be against the 
responsible party. The gathering of proof usually takes time. The United States 
had a significant amount of information linking Libya directly to the Berlin 
discotheque bombing; however, to build an even stronger case against Libya it 
collaborated with various European states, particularly West Germany, in the 
information-gathering process. The United States used this information in an 
unsuccessful attempt to pressure European nations to take peaceful action 
against Libya. Another complicating factor in the terrorist action against the 
United States is that it typically occurs in another country, not the United States 
itself. Unlike traditional defense of one’s own border, it takes time to gather 
sufficient military forces for a strike on the terrorist or its sponsor. It took the 
United States some nine days to respond with force against Libya. While this may 
be longer than is usual under traditional self-defense, it was entirely justified and 
reasonable given the causes for the delay. 

Notwithstanding President Reagan’s assertion to the contrary, it is doubt- 
ful if Libya really posed a threat to the security or political independence of the 
United States. Libya, however, has been a very real threat to United States 
citizens abroad. Its policy of support for terrorists who attack Americans is 
tantamount to an actual attack on the United States. Though terrorism is not 
typical warfare which attacks clearly defined geographical and/or military tar- 
gets, it is, nevertheless, very real warfare. A state has flexibility under interna- 
tional law to respond to changes in strategy or tactics. The United States has done 
so by utilizing the customary right and obligation to protect its citizens from 
physical harm disecied by a foreign state. The traditional right to protect nations 
envisions such state action as rescue missions to save lives where the local 
government is either unable or unwilling to provide protection. When a govern- 
ment has specifically targeted a state’s citizens for destruction, the state has the 
right to use military force to prevent this, especially if peaceful solutions have 
proved ineffective. The United States raid was not only in response to a direct 
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“attack” on American citizens, it was also future oriented to prevent harm 
already planned by the Libyan government. It may be true that this interpretation 
by the United States of the scope of self-defense allowed under Article 5] is an 
expansion of that commonly discussed by the international community at the 
United Nations. It is not, however, inconsistent with state practice since 1945, or 
with customary international law. Given the nature of the low-intensity warfare of 
modern terrorism, it is absolutely necessary to view self-defense in this manner. 


2. Proportionality 


The difficulty in applying the principle of proportionality to any given fact 
situation is increased where “collateral damage’”*™ actually occurs, as that 
calls for an allocation between competing values?“ The key question is whether 
sufficient effort was made by the United States to minimize the incidence of such 
damage. 
It might seem that the use of such a large force by the United States was in 
itself disproportionate. The choice of weaponry used against Libya was deliber- 
ate, and actually designed to reduce the number of potential civilian casualties?™ 
For example, because of their sophisticated electronic equipment, the use of the 
F-11] fighter-bomber had an important role in minimizing the impact on 
civilians** 

The United States also imposed stringent rules of engagement: more 
stringent than those used in wartime For instance, even though a competent 
weapons-system officer can achieve excellent accuracy with only one aiming 
device, the United States used a “double-lock” system. If either system malfunc- 
tioned, the rules of engagement prohibited that plane from releasing its bombs. 
Target selection and the time of the attack were also designed to minimize 
collateral damage. Targets had to be large enough to reflect radar beams in order 
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to permit the use of precision bombs,” and had to be terrorist-related?” The 
attack was also conducted at night when few people were expected to be on the 
streets. 

All of these factors show that the United States made considerable effort 
to minimize the impact of the raid on the civilian population. The humanitarian 
considerations noted earlier were clearly an important part of the United States 
planning. Despite these precautions, however, collateral damage was extensive. 
In terms of numbers alone, it was only slightly less than that which occurred 
during the Israeli raid on Tunis. Sixty-eight people were killed and more than 100 
were injured2** Recognizing the highly speculative nature of any answer, one may 
fairly ask if alternative plans of military action would have reduced the risk of 
collateral damage. The United States could have used a commando-style raid— 
insert, destroy preselected targets, and extract. Though this might have been 
feasible, proportionality does not require a state to disregard the risks to its own 
forces. The rescue operation by Egyptian commandos at Malta illustrates the 
reality of the hard choices that must be made by governments?” 

What is evident is a classic conflict of values. The United States made a 
conscious decision on a particular type of action. It also made a significant effort 
to comport with the requirement of proportionality consistent with what it viewed 
as reasonable risks to its own forces. Its choice was reasonable, given the 
circumstances, and, although a close question, the result was within the stan- 
dards of international law. 


IX. CONCLUSION 


International terrorism creates unique problems for governments trying 
to function within the framework of international law. The Charter of the United 
Nations preserves the inherent right of national self-defense; however, a rigid, 
restrictive interpretation of this right places unacceptable limitations on state 
action to protect legitimate national interests. 

One such interest that has historically been viewed as legitimate is the 
right of a state to use force to protect its nationals from harm. Libya's well-known 
policy of state support for international terrorism, with the resultant death and 
injury of numerous American citizens, as well as additional planned operations 





256. Washington Post, May 11, 1986, at A31, col. 1. 

257. Washington Times, Apr. 15, 1986, at 10A, col. 1. 

258. Washington Post, Oct. 3, 1985, at Al, col. 4; U.N. SCOR (2615th mtg,) at 81, U.N. Doc. $/PV.2615 
(prov. ed. 1985). 

259. Washington Post, Nov. 25, 1986, at Al, col. 1. 
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against other American citizens, provided ample justification for the United 
States military action against Libya. Neither international law nor the United 
Nations Charter was designed or intended to place states in a legal straight jacket 
and leave them helpless against international criminality and lawlessness. To the 
contrary, international law has the necessary flexibility to allow for changed 
circumstances, such as the problems created by modern-day terrorism. It is 
inconceivable that the United States would stand idly by and allow Libya to 
systematically murder its citizens with impunity, as long as it had the means to 
prevent this gross criminality. 

The United States, as a permanent member of the United Nations Security 
Council, has a great responsibility to ensure respect for international law. Despite 
the unilateral nature of the United States action against Libya, it was specifically 
designed to further the purposes of the United Nations, in increased international 
peace and security. Given its history and national character, the United States 
exercised remarkable restraint over the last several years in dealing with interna- 
tional terrorism. The United States has refrained from arbitrary action against an 
unknown enemy, and has made significant efforts at peaceful, multilateral action 
to fight this world menace. President Reagan also required an extraordinarily 
high level of proof before he authorized, as a last resort, the measured, propor- 
tionate military strike taken against Libya. 

The United Nations Charter clearly envisioned a world environment of 
international cooperation and lawfulness which probably never will be. Since 
World War II, the role played by guerrilla warfare generally, and terrorism 
specifically, has increased dramatically. The strength of terrorist groups stems 
from their total lack of respect and contempt for the international legal order. 
They believe that the alleged righteousness of their various causes justifies their 
disregard for international law and, too frequently, the value of innocent human 
life. It is time for the world community, including the Security Council, to face 
reality and forcefully address this issue in a meaningful, comprehensive manner. 
The Security Council has the primary responsibility to maintain international 
peace and security. If it fails to function as designed, more and more states will 
resort to the unilateral use of force in an attempt to solve their legitimate 
problems, thereby jeopardizing the chances for successful world public order. 
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The Polyéraph: Seientifie Evidence at Trial 
Donald F. O’Conner, Jr. * 


For sixty-four years, courts have excluded polygraph evidence from use at 
trial; statutes and regulations supported this exclusion. Recent decisions, 
however, have treated polygraph evidence as any other scientific evidence 
requiring the opportunity for the proponent to lay a foundation. This 
article analyzes a proponent’ right to lay a foundation to support 
admissibility; determining admissibility under Military Rule of Evidence 
702; and determining inadmissibility under Military Rule of Evidence 403. 
Mr. O’Conner then applies his analysis to the future handling of United 
States v. Gipson. He ultimately concludes that judges must keep their minds 
and courts open to future polygraphy developments affecting reliability, 
and for review courts to fulfill their check-and-balance role against denial 
of constitutional rights. 


I. INTRODUCTION 


On defense counsel advice, an accused pays to undergo an independent 
polygraph examination concerning charges pending against him. The polygraph 
operator is a licensed polygrapher and interprets the accused’s examination 
results as nondeceptive. Defense counsel attempts to have the charges withdrawn 
based on the polygraph results; the requests are denied, but the government 
agrees to withdraw the charges if the accused is nondeceptive on a government 
polygraph. The defense agrees to a government polygraph which is administered 
by a licensed polygrapher who interprets the accused examination results as 
deceptive. Both sides desire to use their respective polygraph results while 
preventing the admission of their opponent’s polygraph. Will the proponent be 
allowed to lay the foundation and, if so, will the polygraph results be admitted? 
This article assists trial practitioners and judges in resolving these questions. 

Few issues have created as much legal controversy as the admissibility of 
polygraph examination results in criminal trials. Sixty-four years after the 





*Mr. O'Conner is currently an associate attorney with the law firm of Finkelstein, 
Thompson & Lewis in Washington, D.C. He received his J.D. degree from Seton Hall 
Law School in 1983. Mr. O’Conner served as a trial counsel and as appellate defense 
counsel while on active duty in the U.S. Navy Judge Advocate General’ Corps from 
1984-1987. 

1. United States v. Gipson, 24 M.J. 246, 248 (C.M.A. 1987). 
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landmark polygraph case of Frye v. United States? the military justice system 
finds itself in a position to resolve polygraph admissibility issues. The Court of 
Military Appeals has taken the first steps by setting aside the results in United 
States v. Gipson® and remanding United States v. Wilhite* to the United States 
Navy-Marine Corps Court of Military Review for further consideration in light of 
Gipson. 

This article presents one view on how polygraph examination results 
should be handled at trial. In reaching the final conclusion of qualified admissi- 
bility, this article addresses the following issues: Whether the court must allow 
the proponent of polygraph evidence the opportunity to lay a foundation support- 
ing admissibility when that evidence is not subject to a per se prohibition; whether 
polygraph examination results are otherwise admissible under the Rules of 
Evidence; and whether polygraph evidence is inadmissible under a Military Rule 
of Evidence 403 balancing test. The analysis of these issues is then applied to the 
future handling of United States v. Gipson®, and a course of action recommended. 


II. WHETHER THE CouRT Must ALLOW THE PROPONENT OF POLY- 
GRAPH EVIDENCE THE OPPORTUNITY To Lay A FOUNDATION SUPPORT - 
ING ADMISSIBILITY WHEN NO PER SE PROHIBITION TO ADMISSIBILITY 
EXISTS 


Whether a court must allow the proponent of scientific evidence gener- 
ally to lay a foundation to support admissibility appears to depend on whether a 
per se prohibition against admissibility exists. Courts addressing this issue find 
no error where a per se prohibition exists, and error where no per se prohibition 
exists. Admissibility of expert testimony based upon polygraph examination 
results is analyzed as any other scientific evidence issue. 


A. Per se prohibitions 


In United States v, Helton,’ the trial judge denied the defense an opportu- 
nity to lay a foundation for expert testimony based on polygraph examination 





2. 293 F. 1013 (DC. Cir. 1923). 

3. 24 M.J. 246. The Court of Military Appeals has also set aside findings in United States v. Kirk, 
24 M.J. 453 (C.M.A. 1987) (summary disposition). 

4. 25 M.J. _— (C.M.A. 1987) (order dated 14 Sep. 1987). 

5. 24 M.J. 246. 

6. 10 M.J. 820 (A.F.C.M.R. 198)). 
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results. The denial was based on paragraph 1442e, Manual for Courts-Martial, 
1969 (Rev.), which expressly prohibited the admissibility of polygraph examina- 
tion evidence. On review, the Air Force Court of Military Review found no error 
because of the existing per se prohibition.” The Navy Court of Military Review 
had reached the same conclusion in United States v. Martin; finding no error in 
the military judge’s denying a defense request to lay a foundation for polygraph 
examination evidence. In the same case, the court found no error in the military 
judge’s admission of bite-mark identification evidence based on the foundation 
contained in the record of trial? 

The California courts are consistent with the military courts in their 
treatment of this issue. In People v. Seldomridge,” the trial judge denied the 
defendant an opportunity to lay a foundation supporting polygraph examination 
results. On appeal, the court, relying on a recently enacted state statute expressly 
prohibiting admission of polygraph examination evidence absent a stipulation of 
all parties," found no error. 


B. No per se prohibitions 


Shortly after the United States Air Force Court of Military Review's 
decision in United States v. Helton,” paragraph 142e, Manual for Courts-Martial, 
1969 (Rev.) was replaced by the Military Rules of Evidence,” thereby eliminating 
the per se prohibitions against expert testimony based on polygraph examination 


results. In the absence of per se prohibitions, military courts have consistently 





7. Id. After noting that polygraph procedures had greatly improved since first being held inadmissi- 
ble, the court commented that, absent a showing that the polygraph results were more reliable 
than the trier of fact’s ability to determine the accused's truthfulness, the polygraph evidence was 
not helpful and, hence, not relevant. Id. at 823-24. One must ask, how could the proponent have 
made this showing when denied the opportunity to lay a foundation? 

8.9 M.J. 731 (N.C.M.R. 1979). 

9.MCM, 1969 (Rev), para. 42e, did not expressly prohibit bite-mark identification evidence. 
Admissibility was supported through a Frye v. United States, 293 F. 1013, analysis established in 
People v. Sloan, 76 Cal. App.3d 611, 623, 43 Cal. Rptr. 61, 68 (Dist. Ct. App. 1978). United 
States v. Martin, 9 M.J., at 737-38. ; 

10. 201 Cal. Rptr. 377, 154 Cal. App.3d 362 (Cal. Dist. Ct. App. 1984). 

11. Cal. Evid. Code § 351.1 (Deering 1983). 

12. 10 M.J. 820. 

13. Effective 1 April 1981, MCM, 1969 (Rev.), para. 142e, was deleted by Change 5 to the MCM, 1969 
(Rev.) of july 29, 1981. See United States v. Bothwell, I7 M.J. 684, 686 n.2 (A.C.M.R. 1983). 
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required proponents of expert testimony based on novel or previously unproven 
scientific principles to lay a foundation supporting admissibility” 

Following deletion of paragraph 1442e, Manual for Courts-Martial, 1969 
(Rev), the Army Court of Military Review, in United States v. Bothwell, 
addressed a military judge’s refusal to allow defense counsel the opportunity to 
lay a foundation for polygraph-related evidence. There, the defense offered to lay 
a foundation for expert testimony based upon Psychological Stress Evaluation 
results.“ Applying the Military Rules of Evidence, the court held the military 
judge had erred in not allowing the foundation, but found that error harmless 
because the proffered evidence would not have been admissible under a Frye v. 
United States” analysis. 

In Witherspoon v. Superior Court,” the California State Court of Appeals 
addressed this issue in the form of a writ of mandamus to compel a trial court to 
hold an evidentiary hearing allowing the appellant to lay a foundation supporting 
polygraph evidence. There, the trial judge had refused the appellant's request to 
lay a foundation on the grounds that “the results of the polygraph examination 
would be inadmissible regardless of what evidence the defendant might offer 
concerning such examination.” Noting there was no specific statutory prohibi- 
tion against polygraph evidence, the appellate court concluded “[wje can perceive 
no sound legal basis for denying defendant the opportunity to persuade a trial 
judge of the expert qualifications of the polygraph examiner and the validity of 
the basic premises upon which the examiner’s opinion is based.” 





14. See, e.g., United States v. Martin, 9 M.J. 731 (N.C.M.R. 1979), where the court found no error in 
the military judge’s denying the defense an opportunity to lay a foundation supporting polygraph 
evidence nor in admitting government bite-mark identification evidence supported by a 
foundation. 

15. 17 M.J. 684 (A.C.M.R. 1983). 

16. “Like the polygraph, [Psychological Stress Evaluation] is based on the theory that an individual 
will undergo measurable psychological changes when he is not telling the truth. The polygraph 
measures changes in the subject’s heartbeat, respiration, and perspiration. [Psychological Stress 
Evaluation] measures changes in the subject’s voice, specifically in frequency modulation, the 
inaudible component of the voice produced by the muscles used in speech.” Id. at 685. 

17. 293 F. 1013. 

18. 183 Cal. Rptr. 615, 133 Cal. App.3d 24 (Cal. Dist. Cr. App. 1982). 

19. Id. at 616, 133 Cal. App.3d 25. 

20. Witherspoon, at 620-21. As a result of this decision, the California legislature enacted a statute 
prohibiting admissibility of unstipulated polygraph results, which served as the basis for the 
court's decision in People v. Seldomridge, 201 Cal. Rptr. 377, 154 Cal. App.3d 362 (Cal. Dist. Ct. 
App. 1984), finding no error in denying the defense an opportunity to lay a foundation for 
polygraph evidence. 
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C. Conclusion 


One must conclude from the foregoing cases that a military judge must 
allow the proponent of expert testimony, which is based on scientific evidence, an 
opportunity to convince the court that the proffered testimony is admissible, 
absent a per se prohibition against admissibility Absent the prohibition, the 
ultimate issue of admissibility is determined by prevailing evidentiary rules, and 
error will result if the court refuses to allow the proponent an opportunity to lay a 
foundation” Error will also result if the court, after allowing a foundation, 
incorrectly applies evidentiary rules governing admissibility of expert testimony 
based on scientific evidence. Polygraph evidence is scientific evidence and no per 
se prohibition against admissibility exists in military law. 


III. WHETHER POLYGRAPH EXAMINATION RESULTS ARE OTHERWISE 
ADMISSIBLE UNDER THE MILITARY RULES OF EVIDENCE 


Polygraph examination results are not inadmissible as a matter of law and 
the proponent must be allowed an opportunity to lay a foundation. The question 
remains: What evidentiary rules govern admissibility and what foundation do 
these rules require to meet the admissibility standard? 


A. The Frye Rule 


Formerly, the introduction of polygraph evidence was prohibited by para- 


graph 142e, Manual for Courts-Martial, 1969 (Rev.). That prohibition was derived 
from the test first enunciated in Frye v. United States” With the enactment of the 
Military Rules of Evidence, the per se prohibition against polygraph evidence 





21. Occasionally, a statutory per se prohibition against testimony based upon a specific scientific 

can violate a defendant's constitutional rights. See, e.g., Rock v. Arkansas, ___ U.S. 

— , 107 S.Ct. 2704, 97 L.Ed.2d 37 (1987) (statutory per se prohibition against exculpatory 

post-hypnotic testimony violates defendant's connstitutional fourteenth amendment due-process 

rights, sixth amendment compulsory-process rights, and fifth amendment rights concerning 
self-incrimination). 

22. The Court ef Military Appeals addressed this issue in United States v. Gipson, 24 M.J. 246 
(1987), holding it was error for the military judge to deny an opportunity to lay foundations 
supporting admissibility, setting aside the Navy-Marine Corps Court of Military Review's deci- 
sion. The court returned the record of trial for an evidentiary hearing, including the opportunity 
to lay a foundation and a ruling on the polygraph-supported expert testimony’s admissibility. 

23. 293 F. 1013 (D.C. Cir. 1923). In addition to meeting the traditional requirements of relevance and 
propensity to prove a relevant fact, the proponent is required to show a general acceptance of the 
evidence’s underlying scientific principle or technique within the scientific community. 
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was discarded and the precedential value of Frye made uncertain“ This issue was 
considered by the Army Court of Military Review in United States v. Bothwell 25 
There, the court observed that, prior to the enactment of the Military and Federal 
Rules of Evidence, the military courts, as well as most civilian jurisdictions, had 
traditionally applied the Frye test2° The court noted, however, that the language 
of rule 702, which omitted Frye’s general acceptance prong, led several circuit 
courts to “conclude that Frye is no longer the standard of admissibility.” After 
conceding that the comments of the advisory committee do not mention Frye, and 
that the analysis to the Military Rules of Evidence states that rule 702 may 
supercede Frye, the court nonetheless persisted in applying Frye, stating: 


[W]e are unwilling to abandon a rule that has been applied in the military 
for almost thirty years. Frye’s general acceptance standard serves as a 
counterbalance against the tendency of lay members to be unduly 
impressed with the aura of “mystic infallibility” surrounding much scien- 
tific evidence ...This counterbalance is greater than that afforded by the 
military rules alone” 


The court's adherence to the Frye test appears to have been based solely on a 
concern that members would place too much weight on scientific evidence. 

A review of the Military Rules of Evidence and policy considerations 
reveals that Frye had been abandoned prior to the Bothwell decision. First, 
Military Rule of Evidence 402 provided from the beginning that all relevant 


evidence is admissible unless excluded by the Constitution, Uniform Code of 
Military Justice, Manual for Courts-Martial, Military Rules of Evidence, or 
applicable acts of Congress. By omitting case law from the list of rule 402 
admissibility limitations, the drafters implicitly turned away from old cases to 
interpret the new rules.” Because the Frye test was fashioned by judicial fiat, as 
opposed to executive or legislative enactment, Frye v. United States no longer 
limited the admissibility of scientific evidence at the time Bothwell was decided. 





24. See S. Saltzburg, L. Schinasi & D. Schlueter, Military Rules of Evidence Manual 589 (1986) 
(hereinafter Saltzburg]. 

25. 17 M.J. 684 (A.C.M.R. 1983). 

26. Id. at 686. 

27. Id. As of 1985, 22 jurisdictions had adopted variations of the Federal Rules of Evidence, the 
model upon which the Military Rules of Evidence is based. Of these, seven jurisdictions have 
abandoned the Frye rule due to the operation of rules 401-403 and 702, Mil. R. Evid. See 
O'Conner, The Application of Forensic Hypnosis to Courts-Martial, 34 Nav. L. Rev. 49, 70 (1985); 
Inwinkelreid, The Standard for Admitting Scientific Evidence: A Critique from the Perspective of 
Juror Psychology, 100 Mil. L. Rev. 99, 105 (spring 1983) [hereinafter Inwinkelreid]. 

28. 17 M.J. at 687. 

29. See Inwinkelreid, supra note 28. 
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Second, policy considerations favored the Army court’s abandonment of Frye. 
The Frye test was forged sixty years before Bothwell, when the District of 
Columbia District Court created a special rule for the admissibility of expert 
testimony based on novel scientific principles. In addition to meeting the tradi- 
tional requirements of relevance and propensity to prove a relevant fact, Frye held 
the proponent of scientific evidence to a general-acceptance standard; that is, 
admission of evidence embodying a scientific principle or technique was contin- 
gent upon a threshold burden of showing a general acceptance within the scien- 
tific community of that principle or technique One difficulty in applying this 
standard is that probative and reliable evidence is excluded if the principle or 
technique is new or if conflicting opinions within the scientific community exist 
as to its acceptance" Third, concerning polygraph evidence particularly, tech- 
nology had evolved considerably in the sixty years between Frye and Bothwell. 
The scientific procedure addressed in Frye was a simple systolic blood pressure, 
measuring device; modern polygraphs, however, are more complex, measuring 
respiration, galvanic skin response, blood volume and pulse rate>* The Army 
court had the means and rationale to abandon the Frye test, but felt constrained 
by stare decisis to apply a test that had outlived its usefulness. 

The Court of Military Appeals addressed Frye’s continuing validity in 
United States v. Gipson* Noting that the Frye test had been under increasing 
criticism, the court observed that the Military Rules of Evidence, the Federal 
Rules of Evidence, and the advisory committee notes all fail to mention Frye. 
Observing that both the commentators and the courts are split over the omission’s 
meaning, the court focused on the Military Rules of Evidence to determine that 
Frye is no longer the admissibility test for scientific evidence.* 





30. See McCormick, Scientific Evidence: Defining a New Approach to Admissibility, 67 lowa L. Rev. 
879, 882 (1982). 

31. This difficulty was quietly acknowledged by the Florida District Court of Appeals, which 
purported to embrace the Frye general acceptance test when that court upheld admissibility of 
novel scientific evidence based on a procedure developed expressly for the case at hand. The 
procedure was creaied to detect succinic acid in a murder victim’s body tissue. Prior to the time of 
trial, it was believed scientifically impossible to detect this substance in body tissue. Coppolino v. 
State, 223 So.2d 68 (Fla. 1968), appeal dismissed, 234 So.2d 120 (Fla. 1969), cert. denied, 399 
U.S. 927 (1970). 

32. S. Abrams, A Polygraph Handbook for Attorneys 54 (1977). 

33. 24 M.J. 246 (C.M.A. 1987). 

34. Id. at 251. 
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B. The Military Rules of Evidence 


Military Rules of Evidence 702 through 705 govern the admissibility of 
expert testimony at courts-martial. The Court of Military Appeals addressed 
these rules in United States v. Snipes>> There, the court upheld the trial court's 
admission of a child psychologist’s testimony establishing a behavior profile for 
sexually abused children and their families. Concluding that rules 702 through 
705, when read together, expand the admissibility of expert testimony, the court 
found no abuse of discretion in allowing expert testimony on the victim's credibil- 
ity, drawing the line only on expert testimony directly on the issue of guilt or 
innocence In his concurring opinion, Chief Judge Everett expressed his reser- 
vations about admitting expert testimony that the victim’s story must be true. He 
opined that scientific evidence is of limited assistance to the trier of fact in 
evaluating credibility, adding “[aJn anomaly will exist if we continue to exclude 
the opinions of polygraph operators ... but receive in evidence the opinion of 
various other ‘experts’ about whether a victim or other witness has been telling 
the truth.” 

Following its own lead in Snipes, the Court of Military Appeals expanded 
its analysis of expert testimony admissibility under the Military Rules of Evi- 
dence in United States v. Gipson* by focusing on rules 401, 402, and 702. Rules 
401 and 402 require only that the evidence be relevant® and, if the analysis 
ended here, polygraph evidence would be admissible. Scientific evidence, how- 
ever, does not become admissible on relevance alone. Rule 702 requires that 
scientific evidence “assist the trier of fact to understand the evidence or to 
determine a fact in issue” that is, it must be helpful. Helpfulness is determined 
by balancing 





35. 18 M.J. 172 (C.M.A. 1984). 

36. Id. at 179. 

37. 18 M.J. at 180 (Everett, J., concurring). 

38. 24 M.J. 246 (C.M.A. 1987). 

39. Relevant evidence is “evidence having any tendency to make the existence of any fact that is of 
consequence to the determination of the action more probable or less probable than it would be 
without the evidence.” Mil. R. Evid. 401. Mil. R. Evid. 401 relevance is also referred to as 
“logical relevance.” See United States v. Gipson, 24 M.J. at 251 [citing McCormick on Evidence 
542-43 (E. Cleary, 3d ed. 1984)}. “All relevant evidence is admissible except as otherwise 
provided by the Constitution of the United States as applied to members of the armed forces, the 
Uniform Code of Military Justice, these rules, [the Manual for Courts-Martial}, or any Act of 
Congress applicable to the members of the armed forces. Evidence which is not relevant is not 
admissible.” Mil. R. Evid. 402. 

40. Mil. R. Evid. 702. See United States v. Gipson, 24 M.J. at 251. 
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(1) the soundness and reliability of the process or technique used in 
generating the evidence, (2) the possibility that admitting the evidence 
would overwhelm, confuse, or mislead the jury, and (3) the proffered 
connection between the scientific research or test result to be presented, 
and particular disputed factual issues in the case. 


Establishing the reliability element in the helpfulness balancing test will 
also help establish logical relevance. Both rule 401 and 702 require a showing of 
reliability. Reliability can be established by showing the degree to which the 
procedure or technique is accepted within the scientific community.® Not only 
are polygraphy procedures generally accepted within the scientific community, 
their reliability has been recognized in case law, and expert testimony based on 
less reliable procedures routinely admitted. 


In United States v. Ridling, a prosecution for perjury, the United States 
District Court, after discussing the state of the art and noting the existence of 
different techniques in polygraphy, concluded that “nothing in the different 
techniques casts doubt upon the theory behind the polygraph. After consider- 
ing the expert testimony, the court concluded that a polygrapher’s testimony 
would assist the trier of fact to “understand the evidence” and that cases 
excluding polygraph evidence, while deserving of consideration, were “not per- 
suasive insofar as they are predicated on the unreliability of the polygraph.” In 
McMorris ». Israel,“ the 7th Circuit Court of Appeals noted that “even the most 


ardent detractor from the validity of polygraph evidence concedes a degree of 
reliability of 70% or higher for properly administered examinations ... Further, a 
large portion of the 30% ‘error’ rate includes tests that yield inconclusive test 
results—results that cannot be fairly described as ‘erroneous’... .”” The Court of 
Military appeals, in Gipson, studied the most recent polygraph reliability 





41. United States v. Gipson, 24 M.J. at 251 [quoting United States v. Downing, 753 F.2d 1224, 1237 
(3d Cir. 1985). 

42. Id. (quoting United States v. Downing, 753 F.2d at 1235, 1238). 

43. This is the same general acceptance standard created in Frye v. United States, 293 F. 1013 (D.C. 
Cir. 1923). “{G]eneral acceptance is a factor that may or may not persuade; it is not the test.” 
United States v. Gipson, 24 M.J. at 252. 

4A. 350 F. Supp. 90 (E.D. Mich. 1972). 

45. Id. at 95. 

6. Id. 

47. Ridling, 350 F. Supp. at 94. 

48. 643 F.2d 460 (7th Cir. 1981), cert. denied, 455 U.S. 967 (1982). 

49. Id. at 461-62. See Brown v. Darcy, 783 F.2d 1389, 1395 n.12 (9th Cir. 1986) (characterizes 
polygraph accuracy to be between 70% and 90%, with most estimates in the mid-80% range). 

50. 24 M.J. 246 (C.M.A. 1987). 
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research and concluded that “[t}he greater weight of authority indicates that [the 
polygraph] can be a helpful scientific tool.”™ 

Courts routinely admit expert testimony based upon scientific principles 
less reliable that polygraphy. In United States v. Stifel>* the 6th Circuit Court of 
Appeals permitted an expert to identify the source of bomb fragments through a 
new technique called neutron activation analysis. The procedure was not only 
new, it was repudiated by three qualified experts who attacked the test procedure 
as unreliable. The court upheld admissibility stating “[a]ppellant’s witnesses’ 
criticisms of [the] test methods were fully developed before the jury and were 
appropriate for the body’s consideration. Such rebuttal went to the weight of the 
testimony—not to its admissibility.”*> Another example of expert testimony based 
on procedures less reliable than polygraphy is psychiatric testimony predicting 
future dangerousness. Though recognized unreliable, this testimony is routinely 
admitted. In Barefoot v. Estelle* the Supreme Court upheld the use of such 
evidence at the state trial-court level to support imposition of the death penalty. 
In finding psychiatric testimony on the issue of future dangerousness admissible, 
based on hypothetical questions vice personal evaluation of the accused, the 
court noted: “[wje are not persuaded that such testimony is almost entirely 
unreliable ... Neither petitioner nor the [American Psychiatric Association] sug- 
gests that psychiatrists are always wrong with respect to future dangerousness, 
only most of the time.”> 


The second element in the balancing test should carry little weight in the 
helpfulness determination. There was a time when courts routinely excluded 
polygraph testimony out of fear that the trier of fact would “place undue reliance 
on the experts’ conclusions.” These same courts placed their faith in the trier of 
fact’s ability not to be unduly persuaded by expert testimony based on scientific 
procedures or techniques less reliable than polygraphy” The Court of Military 
Appeals in Gipson expressed its conviction that military triers of fact will not be 





51. id. at 249, 

52. 433 F.2d 431 (6th Cir. 1970), cert. denied, 401 U.S. 944 (1971). 

53. Id. at 438. 

54. 463 U.S. 880 (1983). 

55. id. at 899-901. 

56. United States v. Gipson, 24 M.J. 246, 250 (C.M.A. 1987); McMorris v. Israel, 643 F.2d 460, 462 
n9 (7th Cir. 1981), cert. denied, 455 U.S. 967 (1982). 

57. E.g., Barefoot v. Estelle, 463 U.S. 880 (government evidence on future dangerousness to support 
imposition of death penalty admissible); United States v. Stifel, 433 F.2d 431 (6th Cir. 1970) 
(government evidence of bomb fragment source through new and highly challenged scientific 
procedure admissible). 
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“overwhelmed” by polygraph testimony This does not mean the court is usurp- 
ing the military judge’s discretion in weighing this factor; it does, however, 
indicate that an abuse of discretion may occur if the military judge relies too 
heavily on this element in his or her determination that polygraph evidence is not 
helpful and therefore not admissible. 

The helpfulness balancing test’s third element—“the proffered connec- 
tion between the scientific research or test result to be presented, and particular 
disputed factual issues in the case”™—is actually a relevance standard. This 
element could be restated: What tendency the expert testimony, based upon the 
particular scientific research or test result, has to make the existence of a 
disputed fact of consequence more or less probable. To weigh this element, the 
court must identify the disputed fact of consequence to which polygraph evidence 
relates. The Court of Military Appeals, in United States v. Gipson stated that 
polygraph evidence relates to “whether the examinee was being truthful or 
deceptive in making a particular assertion at the time of the polygraph exam.”™ 
Combining this limited use with the balancing requirement that the factual issue 
be disputed creates a difficult question: How does credibility at the time of the 
polygraph become a disputed factual issue? 

Ordinarily, prior consistent statements are admissible only after the 
declarant testifies and then only to rebut a claim of recent fabrication, improper 
influence or motive; otherwise, these statements are inadmissible bolstering. 
Clearly, the inference intended to be drawn is that the declarant’s statement is 
believable today because he or she told the same story yesterday The standard 


prior consistent statement approach is unworkable with exculpatory polygraph 
evidence. A prosecutor could keep such evidence out simply by not challenging 





58. United States v. Gipson, 24 M.J. at 253 n.11. Note that the court used the term “overwhelm.” The 
second element in the Mil. R. Evid. 702 helpfulness balancing test is “the possibility that 
admitting the evidence would overwhel ufuse, or mislead the jury.” Supra note 41 and 
accompanying text. The court's use of “overwhelm” to the exclusion of “confuse” and “mislead” 
does not appear to be significant; the term appears to be used generically covering all three 
terms. The terms “confuse” and “mislead” are significant beyond the helpfulness balancing 
test; both terms are part of the Mil. R. Evid. 403 balancing test applied once polygraph evidence 
is determined to be relevant and helpful. See infra notes 92-117 and accompanying text. 

59. See supra note 41 and accompanying text. 

60. 24 M.J. 246. 

61. Id. at 253 (emphasis theirs). 

62. Mil. R. Evid. 801(d)(1)(B). “‘For a prior consistent statement to add much to a case, and to help to 
dispel a charge that the witness is lying, the statement should have been made prior to the time 
when the witness would have had a reason to lie.” Saltzburg, supra note 24, at 614. 

63. This inference is weak because the stories are only consistent, not necessarily true. A lie does not 
become more true through the passage of time or as a function of repetition. 
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the accused’s denial of culpability, thus placing the government in control of 
granting or denying an accused his or her sixth amendment right to compulsory 
process. Such an approach would leave United States v. Gipson® an empty 
opinion. 

The Gipson court clearly considers polygraph evidence to fall outside the 
reach of character evidence admissibility standards. Although the examinee’s 
in-court testimony is a clear prerequisite to expert polygraph opinion admissibil- 
ity the triggering event making the examinee’s credibility at the time of the 
polygraph a disputed fact is not clear. The court appears to make the examinee’s 
in-court testimony the triggering event. If this is the case, the third rule 702 
balancing element must be refined to a straight relevancy standard requiring the 
factual issue merely be of consequence, deleting the “disputed” requirement. 
The same result can be reached by considering the examinee’s credibility at the 
time of the polygraph to be automatically disputed once he or she testifies at 
trial 

In addition to the three-element balancing test enunciated in Gipson,” the 
military judge must determine the polygrapher’s qualifications, the examination 
questions’ validity, the examinee’s suitability, and any other facts that may detract 
from the polygraphs otherwise reliable base. There is a difference between 
scientific tests based on reliable techniques performed by qualified individuals 





64. See McMorris v. Israel, 643 F.2d 460 (7th Cir. 1981), cert. denied, 455 U.S. 967 (1982) (prosecu- 
tor’s unexplained refusal to enter into polygraph stipulation combined with state's stipulation 
requirement effectively denied accused his sixth amendment right to compulsory process for 
obtaining witnesses in his favor). 

65. 24 M.J. 246 (C.M.A. 1987). 

66. “[W]hile polygraph evidence relates to the credibility of a certain statement, it does not relate to 
the declarant’s character.” Id. at 252. See id. n.8. 

67. United States v. Abeyta, 25 M.J. 97 (C.M.A. 1987); United States v. Gipson, 24 M.J. at 253. 
Under this analysis, the accused's failure to testify prevents the government's use of inculpatory 

results. 

68. Under Mil. R. Evid. 801(d)(1)(B), prior consistent statement admissibility is triggered by “an 
express or implied charge” of recent fabrication, improper influence or “bad motive.” Saltzburg, 
supra note 24, at 614. See United States v. Browder, 19 M.J. 988 (A.F.C.M.R. 1985) (military judge 
erred in admitting prior consistent statement to support government witness credibility based 
solely on accused's testimony denying guilt). 

69. See supra note 41 and accompanying text. 
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and unqualified individuals.” These considerations may, however, be addressed 
more appropriately under a Military Rule of Evidence 403 balancing test. 


IV. WHETHER POLYGRAPH EVIDENCE IS INADMISSIBLE 
UNDER A MILITARY RULE OF EVIDENCE 403 BALANCING TEST 


The distinction between an offer of proof and an evidentiary foundation is 
important to a full understanding of rule 403’s application to scientific evidence. 
The Military and Federal Rules of Evidence comprehend the offer of proof as a 
summary of evidence the proponent would present if allowed.” An evidentiary 
foundation is the presentation of evidence to establish admissibility of evidence. 
The offer of proof is not evidence. A fact presented during an evidentiary 
foundation is evidence, but it is relevant only to establishing the admissibility of 
other evidence. 

Another important distinction exists between legal and factual founda- . 
tions. For example, a legal brief submitted by the proponent is not evidence; it is 
however, a legal foundation supporting the admissibility of evidence. If a treatise 
or study is incorporated into (or appended to) a legal brief, the facts contained in 
that treatise or study are not evidence; they are only offers of proof until either an 
expert testifies as to their reliability” or the military judge takes judicial notice of 
them.” 

In offering scientific evidence, the proponent initially presents an offer of 
proof that explains the nature of the evidence to be presented, the expert’s name 
and qualifications, the underlying scientific principle’s reliability and acceptance 
within the scientific community, the procedure’s results, and any case law sup- 
porting admissibility. After hearing the offer of proof, the military judge must 
initially determine whether an evidentiary foundation fulfilling the promises 
contained in the offer could possibly establish admissibility. If the offer of proof 
establishes inadmissibility, the court may rule the evidence inadmissible under 





70. Foundational considerations include the polygrapher’s training and experience, whether the 
examination was ex parte or stipulated, how many polygraphs the examinee had undergone on 
this same issue prior to the offered polygraph, and whether the examination questions were 
broad or narrow. Each of these factors can impact on a particular polygraph result’s reliability 
and therefore its helpfulness. See United States v. Gipson, 24 M.J. at 255 (Everett, J., concur- 
ring). See generally United States v. Williams, 737 F.2d 594 (7th Cir. 1°24); McMorris v. Israel, 
643 F.2d 460 (7th Cir. 198)). 

71. Mil. R. Evid. 103; Fed. R. Evid. 103. 

72. Mil. R. Evid. 803(18). 

73. Mil. R. Evid. 201. 
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rule 702 without benefit of an evidentiary foundation. If, however, the offer 
establishes arguable admissibility, an evidentiary foundation must be allowed 
prior to the court’s determination of inadmissibility under rule 403." 

Once the proponent has presented his or her evidentiary foundation, and 
the court has determined the evidence is helpful and relevant, the military judge 
may, by request or sua sponte, apply the rule 403 balancing test to determine if 
the otherwise admissible evidence should be excluded. Although relevant and 
helpful, expert testimony based on polygraph examination results can be held 
inadmissible if its “probative value is substantially outweighed by the danger of 
unfair prejudice, confusion of the issues, or misleading the members, oi by 
considerations of undue delay, waste of time, or needless presentation of cumula- 
tive evidence.”® 


A. Military Rule of Evidence 403 


Rule 403 may be the most important evidentiary rule. The rule provides 
that highly probative evidence may be excluded if its probative value is substan- 
tially outweighed by either of two categories of ills: Prejudicial effect and judicial 
economy.” When faced with a rule 403 issue, the military judge is to take an ad 
hoc approach analyzing “the nature of the case, the court-members, the other 
evidence in the case and the way the case has been presented” in determining the 
balance between probative value and potential ill.” Because the prejudice must 
“substantially” outweigh the probative value of the evidence, doubt must be 


resolved in favor of admissibility.” The proponent of inadmissibility under rule 
403 has the burden of persuasion by a preponderance of the evidence?” that is, he 
or she must establish by a preponderance that the evidence’s probative value is 
substantially outweighed by a specific harm. 





74. United States v. Gipson, 24 M.J. 246, 253 (C.M.A. 1987). 

75. Mil. R. Evid. 403. 

76. “Confusion” and “misleading” are addressed under the general category of unfair prejudice. See 
United States v. Owens, 16 M.J. 999 (A.C.M.R. 1983) (unfair prejudice exists if the evidence is 
used for something other than its logical, probative force resulting in the trier of fact overestimat- 
ing its value or being confused by its probative value); Saltzburg, supra note 24, at 344. Undue 
delay, waste of time, and needless presentation of cummulative evidence are considered redun- 
dant and are categorized as judicial economy concerns. Saltzburg, id., at 342. 

77. Saltzburg, supra note 24, at 343. There is support for Mil. R. Evid. 403 not applying in judge 
alone trials. See Gulf States Util. v. Ecodyne Corp., 635 F.2d 517 (Sth Cir. 198]). The rule itself 
expresses the concern that members may be misled; the same concern is not expressed concern- 
ing military judges. 

78. Saltzburg, supra note 24, at 343 [citing United States v. Teeter, 12 M.J. 716 (A.C.M.R. 198]). 

79. R.C.M. 801(e)(4), MCM, 1984. 
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Federal courts favor judges entering findings on the record to explain 
the.r rulings” This practice allows appellate courts to review the issue with a 
complete record of trial and minimizes the need for untimely post-trial sessions. 
Military practice favors a complete record of trial on contested issues This 
policy should extend to essential findings™ being entered in all ruie 403 rulings. 


Counsel should specifically request that the military judge enter essential find- 
ings on the record 


The bottom line is that rule 403 does not come into issue with scientific 
evidence until an evidentiary foundation has been allowed and the evidence 
determined admissible. Evidence submitted through the foundation serves as the 
factual basis upon which an informed rule 403 balancing occurs and essential 
findings are drawn. Applying rule 403 without benefit of evidentiary foundation 
is decisionmaking without knowledge. Military judges must delay ruling on rule 
403 inadmissibility until the proponent of admissibility has presented an evi- 
dentiary foundation; to do otherwise would create an incomplete record of trial, 
and potentially be an abuse of discretion ™ 





80. See United States v. Robinson, 700 F.2d 205 (Sth Cir. 1983) (case remanded for on-the-record 
balancing); United States v. Price, 617 F.2d 455 (7th Cir. 1980) (special findings important when 
rule 404{b) evidence must survive rule 403 objection balancing). But see United States v. 
Braithwaite, 709 F.2d 1450 (11th Cir. 1983) (court did not require findings to support rule 403 


balancing). 

81. United States v. Means, 24 M.J. 160 (C.M.A. 1987); United States v. Rivera, 24 M.J. 156 (C.M.A. 
1987); United States v. Stubbs, 23 M.J. 188 (C.M.A. 1987). 

82. Essential findings are required when the military judge must resolve a disputed factual issue to 
rule on a motion. R.C.M. 905(d), MCM, 1984. Polygraph evidence admissibility can be raised as a 
motion in limine by either party. Motions in limine are similar to suppression motions. Suppres- 
sion motions are based on claims that the exclusionary rule should be invoked because of 
constitutional violations; motions in limine are most frequently based on claims that the court 
should exclude evidence before it is offered because it is not rel . or is rel but otherwise 
inadmissible under the rules of evidence. United States v. Rivera, 24 M.J. at 159 (Cox, J., 
concurring). There is no satisfactory reason to require essential findings for suppression motions 
and not motions in limine; nor is there any satisfactory reason to distinguish between motions in 
limine and objections to polygraph evidence under rule 403. See United States v. Howard, 24 M.J. 
897 (CG.C.M.R. 1987) (essential findings entered explaining military judge’s exclusion of 
exculpatory polygraph evidence). 

83. Saltzburg, supra note 24, at 345. Essential findings should not be required if the opponent 
objects to the evidence on other than Rule 403 grounds. Id. [citing United States v. Milhollan, 
599 F.2d 518 (3d Cir. 1979) and United States v. Long, 574 F.2d 761 (3d Cir. 1978). 

84. An abuse of discretion in Mil. R. Evid. 403 rulings is more probable when exculpatory evidence 
is excluded. See infra notes 115-34 and accompanying text. 
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B. Preemptive Strikes 


There is some support for using rule 403 as a preemptive strike against 
scientific evidence without benefit of the proponent’s evidentiary foundation. For 
example, Judge Sullivan, dissenting in United States v. Gipson,®> supported the 
military judge’s exclusion of polygraph evidence based on counsels’ offers of 
proof alone, stating: “[t]he potential for confusion in such a battle of polygraphers 
is great and, accordingly, his preemptive strike, as authorized by Mil. R. Evid. 
403, was justified.” This support of rule 403 preemptive strikes against expert 
testimony creates frightening precedent. 

Military Rule of Evidence 403 does not authorize exclusion of evidence 
until there is a decision that the evidence is otherwise admissible. The military 
judge in Gipson supported his “preemptive strike” on the record by stating: “this 
field has not been developed that well, or accepted that well [i]n the scientific 
community, or the judicial community... to be admissible, and it, more or less, 
takes that function away from the fact finder.”®’ This indicates the military judge 
decided the evidence was inadmissible under rule 702, not rule 403. 

This is not to say that preemptive strikes are never authorized. There are 
two situations in which scientific evidence may be excluded preemptively. First, if 
expert testimony, based upon a scientific procedure or technique, is inadmissible 
per se by statute or regulation, a preemptive strike is allowed prior to the 
proponent’s foundation Second, a preemptive strike may be authorized when 
the proffered evidence is patently absurd,®’ as such evidence would not tend to 





85. 24 M.J. 246. 

86. Id. at 256 (Sullivan, J., dissenting). 

87. United States v. Gipson, 24 M.J. at 255 n.* (Sullivan, J., dissenting). Military judges should not 
use Mil. R. Evid. 403 as an excuse not to rule on other evidentiary matters (e.g., stating there is 
no need to decide whether evidence is relevant and helpful because, even if it is, its probative 
value is substantially outweighed by rule 403 concerns). In United States v. Howard, 24 M.J. 897 
(C.G.C.M.R. 1987), the military judge, consistent with Gipson, allowed the accused to lay a 
foundation for exculpatory polygraph evidence. Essential findings show the military judge 
excluded the evidence because “the helpfulness test under MRE 702 had not been met and that 
the danger of confusion and misleading the members tipped the MRE 403 balance toward 
exclusion of the evidence.” Id. at 905. If the evidence was not admissible under Mil. R. Evid. 702, 
then rule 403 balancing was unnecessary; the military judge here was hedging his bets for 
appellate review purposes. This case is a good example of a military judge ensuring a complete 
record of trial through essential findings, allowing appellate courts to give issues meaningful 
review. 

88. See supra notes 6-22 and accompanying text. 

89. “Scientific evidence can be divided into three levels... at the bottom lies a junk pile of 
contraptions, practices, techniques, etc., that have been so universally discredited that a trial 
judge may safely decline to consider them, as a matter of law... such enterprises as phrenology, 
astrology, and voodoo.” United States v. Gipson, 24 M.J. at 249. 
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prove or disprove a fact in issue and therefore would be neither relevant nor 
helpful.” Absurdity, for these purposes, must be narrowly defined, for if there 
exists any credible argument in support of relevance, a foundation must be 
permitted. The definition of absurdity should be limited only to evidence which 
has no demonstrable connection to reality; that is, if no nexus exists between the 
fact to be proved and the means offered to establish that proof, then a foundation 
need not be laid prior to the court’s ruling.” The burden of establishing a nexus is 
on the proponent and can be met through an offer of proof. Note, however, that 
whether the preemptive strike is the result of a per se prohibition or patently 
absurd evidence, the strike is authorized by rule 702, not rule 403. 


C. Prejudicial Effect 


Prejudicial effect encompasses rule 403’s fear of “unfair prejudice, 
confusion of the issues, or misleading the members.” The courts address 
“unfair prejudice” most frequently in the context of inflammatory government 
tactics: Specifically, the use of photographs and physical evidence to inflame or 
appeal to the jurors’ emotions, and other crimes, wrongs or acts offered under 
ruie 404(b).* Scientific evidence generates the fear that members will not be able 
to maintain their objectivity in the face of scientific evidence’s “mystic infallibil- 
ity”;** that is, they will give undue weight to the expert testimony or apply that 
testimony to issues to which it has no relevance.* This general theme encom- 
passes rule 403’s fear of confused issues and misled members. 


With regard to polygraph evidence specifically, the fear of undue weight 
appears to have been the overriding concern of the rule 403 balancing test. 
Following United States v. Gipson, however, it is apparent that military courts 
should not rely too heavily on this concern. The Court of Military Appeals 
appears unwilling to accept exclusion of otherwise admissible scientific evidence 
in a record which reflects only the mouthing of rule 403 concerns. Military 





90. This is the standard of admissibility for all scientific evidence. United States v. Gipson, 24 M.J. 
at 252. 

91. This is the third element of the rule 702 helpfulness balancing test applied at a lower threshold. 
See supra notes 59-68 and accompanying text. 

92. Mil. R. Evid. 403. 

93. Saltzburg, supra note 24, at 345-46. 

94. Bothwell, 17 M.J. 684, 687 (A.C.M.R. 1983) {quoting United States v. Addison, 498 F.2d 741, 744 
(D.C. Cir. 1974). 

95. McMorris v. Israel, 643 F.2d 460 (7th Cir. 1981), cert. denied, 455 U.S. 967 (1982); United States 
v. Owens, 16 M.J. 999 (A.C.M.R. 1983). 

96. 24 M.J. 246 (C.M.A. 1987). 
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judges should not exclude polygraph evidence simply by stating they believe the 
members cannot remain objective in the face of expert polygraph testimony.” 
There must be a factual basis in the record upon which to draw this conclusion 
and to weigh the relationship between probative value and prejudice. What is it 
about these members that prohibits them from following the court's instructions 
on polygraph evidence,” and what is the probative value we are weighing that 
inability against? 

Probative value can be analyzed through the rule 401 relevancy test. That 
test has two prongs: One, the evidence must have the tendency to make the 
existence of a fact more or less probable; two, the fact must be of consequence to 
the determination of the case. Probative value, therefore, is the degree to which 
the evidence establishes or negates a fact and how consequential that fact is to the 
case. 

How convincingly scientific evidence establishes a fact goes to the evi- 
dence’s reliability: The higher the reliability, the more probative the evidence. For 
example, bite-mark identification procedures have been recognized as reliable; 
polygraph reliability has always been suspect.” Bite-mark evidence is generally 
considered more probative than polygraph evidence and, therefore, more likely 
to withstand a rule 403 attack. 

Polygraph reliability, and hence probative value, is established through 
the evidentiary foundation supporting the relevance and helpfulness admissibil- 
ity requirements. Without the foundation, the polygraphs proponent has no 
opportunity to address the variables that impact on each polygraph examina- 


tions’s reliability: “Competence of the examiner, the suitability of the examinee, 
the nature of the particular testing process employed”;™ “whether the results ... 
are those of the first polygraph test given ... or whether there have been previous 





97. Nor should appellate courts endorse the exclusion of polygraph evidence in judge-alone trials. 
The possibility that a military judge will apply such evidence to the wrong issue or give undue 
weight to the expert is tenuous at best. See supra note 75. 

98. “In making a [rule 403] ruling, the judge should consider the utility of limiting instruction ... 
before depriving a party of probative material.” Saltzburg, supra note 24 at 343. 

99. See United States v. Martin, 9 M.J. 731 (N.C.M.R. 1979). 

100. Polygraph evidence is considered more reliable than Psychological Stress Evaluation (P.S.E.) 
evidence. Supra notes 25-16. Although both underlying procedures are designed to result in the 
same determination—the examinee’s credibility at the time of the examination—they approach 
the task through different theories. A court could reasonably find, based on the evidentiary 
foundation, P.S.E. evidence less reliable and, therefore, less probative than polygraph evidence 
on the same fact of consequence. Such a ruling would subject P.S.E. evidence to a greater risk of 
exclusion under rule 403 than polygraph evidence on the same issue. 

101. United States v. Gipson, 24 M.J. 246, 253 (C.M.A. 1987). 
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tests;”"? whether the polygraph was stipulated to in advance or ex parte; and, 
whether the results are negative or positive’ Each of these variables must be 
addressed anew with each offer of polygraph evidence as the answer to each 
impacts on reliability and, therefore, probative value for rule 403 purposes. 

Two cases highlight the proponent’s dilemma. First, in United States v. 
Downing,™ the proponent was denied an opportunity to lay a foundation for 
expert testimony concerning eyewitness identification reliability because the 
judge felt such testimony could never meet the Federal Rule of Evidence 702 
helpfulness standard. Prior to ruling, however, the judge conducted an off-the- 
record hearing on the issue of admissibility. The 3d Circuit Court of Appeals 
criticized this approach, stating: “{wjith the resulting undeveloped record, we 
simply have no way of judging whether the proffered testimony was sufficiently 
tied to the facts of this case.”™’ The court went on to suggest that, if the 
foundation established admissibility under rule 702, the court could conduct a 
rule 403 balancing, excluding the evidence if necessary.” How can a proponent 
carry his or her trial court burden if no foundation is allowed? How can a 
proponent carry his or her appellate burden when the record is silent? Second, in 
United States v. Williams,” the trial court held polygraph evidence inadmissible 
without benefit of an evidentiary foundation. The 7th Circuit Court of Appeals 
defended the action taken below, observing, however, that: 


This evidentiary question turns on a complex and imprecise balancing of 


factors ... an appellant's burden is heavy to convince us that reversible error 
occurred ...The district court's distrust of ex parte tests was rational; we 
express the same view...There is, however, a study that suggests our 
distrust is unfounded ... But because Williams did not present this study to 
the district court, he is in no position to find fault with that court's 
reasoning.” 





102. Id. at 255 (Everett, J., concurring). 

103. McMorris v. Israel, 643 F.2d 460, 463 (7th Cir. 1981), cert. denied, 455 U.S. 967 (1982); United 
States v. Gipson, 24 M.J. at 249 

104. United States v. Gipson, 24 M.J. at 249. 

105. 753 F.2d 1224 (3d Cir. 1985). 

106. Mil. R. Evid. 702 was taken without change from Fed. R. Evid. 702. Mil. R. Evid. 702, MCM, 
1984 (drafters’ analysis). 

107. United States v. Downing, 753 F.2d at 1242. 

108. Id. at 1243. 

109. 737 F.2d 594 (7th Cir. 1984). 

110. id. at 611 (emphasis added). 
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Again, how can a proponent carry the “heavy burden” at trial or on 
appeal without the opportunity to present an evidentiary foundation? How could 
the proponent have gained appellate standing to “find fault” with the lower 
court's ruling by introducing a particular study when it was the challenged ruling 
that would have prevented him from doing what the appellate court required? 

Military judges should allow proponents of polygraph evidence to lay an 
evidentiary foundation supporting a rule 702 helpfulness determination. That 
evidence is then available for the court to use in its rule 403 probativeness 
determination. The greater the evidence’s reliability, the less likely it will be to 
confuse or mislead the members.” 

What fact can polygraph evidence reliably establish or negate, and how 
consequential is that fact? The Court of Military Appeals determined, in United 
States v. Gipson," that polygraph evidence is relevant to the examinees’s credibil- 
ity at the time of the polygraph.” The trier of fact is then left to “decide whether 
an inference regarding the truthfulness of the examinee’s trial testimony” may be 
drawn. The identity of the examinee helps determine the consequential value of 
his credibility at the time of the polygraph. Polygraph evidence is potentially 
admissible for both the government and the defense; therefore, the examinee may 
be the accused or a witness for the government or defense. The consequential 
value of credibility at the time of the polygraph is a function of trial testimony. 
Victim, accomplice, and informant testimony is of consequential value to the 
government's case; the accused's testimony and alibi testimony is consequential 
to the defense’s case. Between the government and accused, however, only the 
accused has constitutional protections." 

Given equal reliability between government-offered and defense-offered 
polygraph results, due process supports finding government witness credibility 
at the time of their polygraph of less consequence than the accused's.” If, as in 





111. United States v. Bothwell, I7 M.J. 684, 687 (A.C.M.R. 1983). 

112. 24 M.J. 246 (C.M.A. 1987). 

113. id. at 253. 

114. Id. (emphasis theirs). 

115. Rock v. Arkansas, —__ U.S. ——, 107 S.Ct. 2704, 97 L.Ed.2d 37 (1987); Chambers v. Missis- 
sippi, 410 U.S. 284 (1973); Washington v. Texas, 388 U.S. 14 (1967); United States v. Davis, 639 
F.2d 239 (Sth Cir. 1981); McMorris v. Israel, 643 F.2d 460 (7th Cir. 1981), cert. denied, 455 U.S. 
967 (1982). An accused’s right to present relevant and competent evidence is not absolute, it may 
be outweighed by other legitimate interests in the criminal trial process. Id. at 460. 

116. Due process considerations impact on defense-offered polygraph admissibility determinations 
under Mil. R. Evid. 702 and inadmissibility determinations under Mil. R. Evid. 403. These 
considerations favor defense admissibility where government-offered polygraph evidence of 
equal reliability may be held inadmissible. United States v. Gipson, 24 M.J. at 252. 
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United States v. Gipson,” conflicting polygraph results are offered, they are both 
probative of the same consequential fact—the accused's credibility at the time of 
the polygraph. There may, however, be a difference in reliability that would make 
one polygraph result more probative than the other and, therefore, less likely to 
confuse or mislead. Under certain circumstances —a highly reliable inculpatory 
polygraph and an unreliable exculpatory polygraph—the government's polygraph 
may be admissible while the defense polygraph is inadmissible. 


D. Judicial Economy 


Denying the opportunity to lay a foundation to support polygraph results 
because it would be a waste of time, or because laying the foundation would 
cause undue delay, is an abuse of discretion.” Excluding exculpatory polygraph 
evidence under rule 403 for judicial economy may also be an abuse of discretion: 
it is analogous to denying defense continuance requests to locate and produce 
essential witnesses for judicial economy.” 

The 5th Circuit Court of Appeals recognized the appropriate balance 
between trial delay and the accused's right to defend in United States v. Uptain™ 
There, the court stated: 


A scheduled trial date should never become such an overarching end that it 


results in the erosion of the defendant's right to a fair trial. If forcing a 
defendant to an early trial date substantially impairs his ability to effec- 
tively present evidence to rebut the prosecutions case or to establish 
defenses, then pursuit of the goal of expeditiousness is far more detrimen- 
tal to our common purposes in the criminal justice system than the delay of 
a few days or weeks that may be sought!” 





117. 24 M.J. 246. 

118. The presentation of an evidentiary foundation supporting scientific evidence would be a waste of 
time only when the proponent’s proffered evidence is patently absurd. In such a case, the 
evidence should be excluded under rule 702, making a rule 403 balancing unnecessary. See supra 
notes 89-92. 

119. United States v. Gipson, 24 M.J. 246. 

120. The same analogy does not follow for government offered polygraph evidence. There, no 
constitutional protections are at issue. The government's only recourse for the denial of a 
continuance request to produce an essential witness is to withdraw the charge; an article 62, 
UCM], appeal is not available. United States v. Browers, 20 M.J. 356 (C.M.A. 1985). An article 
62, UCMJ, appeal is available, however, to review the exclusion of government offered polygraph 
evidence. 

121. 531 F.2d 1281 (Sth Cir. 1976). 

122. id. at 1291. 
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Military practice recognizes that an accused's ability to defend can be 
substantially impaired when the court denies the defense additional time to 
locate and produce an essential witness_** 

In United States v. Rhodes;™ the military judge denied a defense continu- 
ance request to obtain attendance of an exculpatory witness for trial. Finding an 
abuse of discretion, the Air Force Court of Military Review noted: “[t}he right of 
an accused to compel the attendance of witnesses who may offer proof to support 
the defense is one constitutionally and statutorily protected ...Once materiality 
has been established ...Inconvenience to the service ... is not a valid considera- 
tion.”"5 The Rhodes court held the right to defend superior to the interest to 
prosecute expeditiously. Setting aside the findings, the court stated: “[i]f the 
testimony of an absent witness is material so that there is a reasonable likelihood 
that it could have affected the judgment of the court, then the judgment must be 
reversed by an appellate court.”!* 

Preventing ar ccused from presenting exculpatory expert testimony for 
judicial economy purposes is analogous to denying a defense continuance 
request to obtain the presence of a material witness because, in both, the accused 
has been denied a material witness for judicial economy reasons. In this context, 
the Navy-Marine Corps Court of Military Review, in United States v. Bowman,” 
stated that “[elach party is entitled to the production of any witness whose 
testimony on a matter in issue on the merits or on an interlocutory question would 
be relevant and necessary. ”* Noting that the relevance and necessity determina- 
tion is within the trial judge’s sound discretion, the court stated that “relevant 
testimony is necessary when it would contribute to a party’s presentation of ihe 
case in some positive way on a matter in issue.””° The results of an exculpatory 
polygraph could certainly contribute to the presentation of an accused's case in a 
positive way. If reliable enough to pass rule 702 muster, the polygraph evidence 
would have direct bearing on the accused's credibility at the time of the polygraph 
and inferentially on the credibility of his or her trial testimony’ The poly- 
grapher’s testimony can be more than relevant and necessary: it can be central to 
the accused’s defense. 





123. “Whether a request for a continuance should be granted is a matter within the discretion of the 
military judge. Reasons for a continuance include: ... unavailability of an essential witness.” 
R.C.M. 906(b)(1)iscussion). 

124. 14 M.J. 919 (A.F.C.M.R. 1982). 

125. Id. at 921-22 (citations omitted) (emphasis added). 

126. Rhodes, 14 M.J. at 922 [citing United States v. Hampton, 7 M.J. 284 (C.M.A. 1979). 

127. No. 85 2384 (N.M.C.M.R. 21 April 1986). 

128. id. at 3 (interpreting R.C.M. 703, MCM, 1984). 

129. Id. 

130. United States v. Gipson, 24 M.J. 246, 253 (C.M.A. 1987). 
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The Navy-Marine Corps Court of Military Review recently cited Bowman 
in a case concerning the conflict between trial delay and the right to present a 
defense. In United States v. Mow,™ the accused was denied a continuance request 
to locate and produce a witness required to establish an unknowing ingestion 
defense to marijuana use. That witness, if located, would testify that he baked 
some rum-raisin nut balls laced with marijuana and hashish and that he provided 
them to the accused without informing him of the contents!” Finding that the 
missing witness’ testimony was of central importance to the defense case, the 
court concluded that “the military judge’s ruling on appellant’s motion for a 
reasonable continuance denied him the opportunity to fully and fairly litigate his 
case and to present a potentially meritorious defense. As such, the ruling 
constitutes an abuse of judicial discretion.“ 

If denying an accused the opportunity to produce witnesses central to his 
defense is an abuse of discretion, excluding otherwise admissible evidence of the 
same central importance for judicial economy considerations may also be an 
abuse of discretion. When dealing with exculpatory polygraph results, judicial 
economy considerations should carry weight only when the defense wishes to 
present multiple polygraph results. In this case, one or more polygraph examina- 
tion results may be excluded under rule 403 as the “needless presentation of 
cumulative evidence.”™ Such an approach would reduce the amount of testimony 
without denying the accused his or her most probative exculpatory evidence. A 
general rule to follow in weighing rule 403 judicial economy considerations could 
be stated: Judicial economy considerations should not exclude otherwise admis- 


sible evidence when the fact at issue is of central importance to the case and 
constitutional protections are involved. 


V. APPLICATION 


At the time of this writing, United States v. Gipson’ has been returned for 
an evidentiary hearing and possible rehearing. What can we expect at Gipson’s 
evidentiary hearing or rehearing? 





131. 22 M.J. 906 (N.M.C.M.R. 1986). 

132. id. 

133. Id. at 907. 

134, Mil. R. Evid. 403. The argument exists that each polygraph result is relevant to show the 
examinee’s credibility at the time of each polygraph and, therefore, each is distinct rather than 
cumulative. Anytime multiple polygraph results exist, however, the reliability of all examinations 
after the first administered may become less reliable. See United States v. Gipson, 24 M.J. at 255 
(Everett, J., concurring). 

135. 24 M.J. 246. 
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On rehearing, the military judge detailed to hear United States v. Gipson’ 
will conduct an evidentiary hearing to “take evidence and rule on the defense 
motion.” If the judge rules the defense polygraph evidence admissible, the 
findings of guilty and the sentence will be set aside; if the evidence is ruled 
inadmissible, the hearing’s transcript will be sent directly to the Court of Military 
Appeals for review. 

The military judge may find the exculpatory polygraph results are not 
reliable enough to be helpful, excluding the evidence under rule 702, or, if 
relevant and helpful, the evidence is substantially outweighed by rule 403 
concerns and, therefore, inadmissible. On review, the Court of Military Appeals 
may find no abuse of discretion and that will be the end of the issue. If so, United 
States v. Gipson'™ will be an empty opinion standing only for the proposition that 
a proponent must be allowed to present a foundation for polygraph results before 
the court almost automatically rejects them as unreliable. This would effectively 
be a return to per se prohibition.” The more instructive result will occur if the 
military judge rules the defense evidence admissible. Assuming a rehearing, the 
court will have the opportunity to address the government-offered polygraph 
results as well, allowing a foundation, making a rule 702 helpfulness determina- 
tion, and fielding a rule 403 objection from the defense. 

Originally, the defense offered ex parte exculpatory polygraph examina- 
tion results based on questions tailored to the court-martial charges and admin- 


istered by a licensed independent polygrapher. The government offered quasi- 
stipulated inculpatory polygraph results based on generalized questions and 
administered by a Naval Investigative Service polygrapher” Reliability factors 
weighing for the defense include the specificity of the questions, exculpatory 
results, and being the first polygraph administered. The defense polygraph’s ex 
parte nature weighs against reliability Reliability factors weighing for the 
government's polygraph results include its quasi-stipulated nature. Reliability 





136. 24 M.J. 246 (C.M.A. 1987). 

137. ld. at 254. 

138. 24 M.J. 246. 

139. Para. 42e, MCM, 1969 (Rev). See supra notes 7-10 and accompanying text. 
140. Gipson, 24 M.]J. at 247. 

141. See supra notes 102-05 and accompanying text. 
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factors weighing against the government's polygraph results include the general- 
ized questions and inculpatory results“? 


VI. CONCLUSIONS 


Fear that triers of fact would rely too heavily on expert testimony founded 
on unreliable scientific principles led to per se prohibitions against certain forms 
of evidence. This fear resulted in polygraph evidence being excluded for decades: 
first from per se prohibitions, and later through stare decisis. The belief that 
polygraph evidence is unreliable comes from relying on old case law interpreting 
studies that were relevant at the time, but are outdated today. This case-law- 
fueled mistrust of polygraph evidence resulted in courts denying proponents the 
opportunity to show, through current scientific studies, that polygraph proce- 
dures and techniques are far more reliable than before. This approach effectively . 
denied the government evidence central to its ability to prosecute and the 
accused evidence central to their ability to defend. 

Today, polygraph procedures and techniques are more reliable than many 
forms of scientific procedure results routinely admitted into evidence. The 
threshold admissibility standard is that the evidence must be relevant and 
helpful. Polygraph evidence should always be relevant and, if performed in a 
competent manner, helpful. A relevance and helpfulness determination requires 
knowledge; knowledge must come from the proponent’s evidentiary foundation. 

Once the court determines the polygraph evidence to be relevant and 
helpful, considerations of prejudicial effect and judicial economy may be 
addressed under rule 403. Only in rare factual situations should admissible 
polygraph examination results be excluded by concerns of judicial economy; 
prejudicial impact concerns should substantially outweigh probative value only 
where reliability was enough for admissibility but not strong and/or the exa- 
minee’s credibility is not central to the proponent’s case. Whenever evidence is 
excluded under rule 403, the proponent of that evidence should request essential 
findings be entered. Essential findings must be based on evidence; evidence 
comes from evidentiary foundations, not offers of proof. 

Judges should keep their minds and courtrooms open to new develop- 

‘ments in polygraphy. These new developments can only be discovered if propo- 
nents are allowed to present them. Denying the proponent of polygraph evidence 
an opportunity to lay a foundation is an abuse of discretion. If the proffered 





142. Id. The military judge may reasonably exclude the government polygraph results as not reliable 
enough to be helpful under rule 702, or, because the inculpatory polygraph is less reliable than 
the defense polygraph and therefore less probative on the same issue, exclude it under rule 403 
as substantially outweighed by prejudicial effect. 
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evidence is exculpatory, precluding a foundation is constitutionally offensive; 
allowing the exculpatory foundation, but excluding the evidence as not helpful or 
substantially outweighed by rule 403 concerns, must withstand constitutional 
muster. Review courts should not allow evidence, central to the proponent's case, 
to be excluded under rule 403 without a well articulated balancing on the record. 
Exculpatory evidence should not be excluded without a showing of strong govern- 
ment interests to outweigh the constitutional protections involved. 

The military justice system has the opportunity to show it has not only 
come into the 20th century but leads its civilian counterpart in analyzing and 
handling difficult evidentiary matters. Our resolution of polygraph issues will 
certainly be studied by the various states and the federal criminal justice 
systems. 
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Federal And Military Rape Shield Rules: 
Are They Serving Their Purpose? 


Major Carol DiBattiste, USAF * 


I. INTRODUCTION 


Nearly ten years ago, the Ninety-Fifth Congress of the United States 
enacted the Privacy Protection for Rape Victims Act of 1978, Federal Rule of 
Evidence 412; “to protect rape victims from the degrading and embarrassing 
disclosure of intimate details about their private lives”? during the course of rape 
trials. In doing so, Congress followed the lead set by many jurisdictions which had 
enacted rape shield laws Not only did Congress seek to change the Federal 
system's evidentiary rules, which permitted a wide-ranging inquiry into the rape 
victim’s sex life, but it also hoped to provide a model rule for jurisdictions without 
rape shield laws. 

Military Rule of Evidence 4125 modeled after Federal Rule 412° was 





*Major Carol DiBattiste is presently serving as an instructor in military justice and 
trial advocacy at the Air Force Judge Advocate General School, Center for Profes- 
sional Development, Maxwell Air Force Base, Alabama. She received her B.A. degree 
from LaSalle University, Philadelphia, Pennsylvania, in 1976; her J.D. degree from 
Temple University School of Law, Philadelphia, Pennsylvania, in 1981; and her 
LL.M. degree from the Columbia University School of Law, New York City, New York, 
in 1986. This article is based on a thesis submitted as part of the author’s LL.M. 
degree work at Columbia University. 

1. Pub. L. No. 95-540, 92 Stat. 2046 (1978). 

2. 124 Cong. Rec. 34,912 (1978) (remarks of Rep. Mann). 

3. See id. (remarks of Rep. Holtzman). See also 1A J. Wigmore, Evidence § 62 (Tillers Rev. 1983 & 
Supp. 1985); Berger, Man’s Trial, Woman's Tribulation: Rape Cases in the Courtroom, 77 Colum. 
L. Rev. 1, 32 n.196 (1977); Tanford & Bocchino, Rape Victim Shield Laws and the Sixth 
Amendment, 128 U. Pa. L. Rev. 544, 550 n.23 (1980); Annotation, Constitutionality of “Rape 
Shield” Statutes Restricting Use of Evidence of Victim's Sexual Experiences, 1 A.L.R. 4th 283 
(1980 & Supp. 1985). 

4. 124 Cong. Rec. 34,913 (1978) (remarks of Rep. Holtzman). Although 48 states, Puerto Rico, the 
Virgin Islands, and the military have enacted rape shield statutes, only Hawaii, Iowa, and the 
military have enacted such statutes modeled after Federal Rule 412. See C. Wright & K. Graham, 
Federal Practice & Procedure: Evidence § 5381 (1980 & Supp. 1985). 

5. Mil. R. Evid. 412, Manual for Courts-Martial, United States, 1984 [hereinafter MCM, 1984]. 

6. MCM, 1984, app. 22, Mil. R. Evid. 412 analysis. 
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adopted for military practice in 1980, Its purpose is basically identical to that of 
its Federal counterpart: “to shield victims of sexual assaults from the often 
embarrassing and degrading cross-examination and evidence presentations 
common to prosecutions of such offenses.”* 

Both Federal Rule of Evidence 412 and Military Rule of Evidence 412 bar 
the admission of reputation or opinion evidence concerning the alleged victim's 
past sexual behavior? Regarding evidence of the alleged victim's past sexual 
conduct other than reputation or opinion evidence, both rules declare such 
evidence inadmissible except in three instances.” Both rules permit the introduc- 
tion of evidence of the alleged victim’s past sexual behavior with persons other 
than the accused when such evidence is offered to show the accused was not the 
source of semen or injury with respect to the alleged victim” Further, prior 
sexual conduct between the accused and the victim is admissible to show the 
alleged victim consented to the acts!* Most importantly, drafters of rules 412 
permit the introduction of evidence, other than that concerning reputation or 
opinion, when such evidence is “constitutionally required to be admitted.” Both 
Congress and the military drafters intended the “constitutionally required” 
provision as a savings clause in the event of a challenge based on the right to . 
confront adverse witnesses.“ 

Whether the restrictive provisions of Federal Rule of Evidence 412 and its 
military counterpart unduly infringe upon the accused’s sixth amendment right 
to confrontation and compulsory process continues to generate much discussion 





7. See infra note 54 and accompanying text. 
8. MCM, 1984, app. 22, Mil. R. Evid. 412 analysis. 
9. Fed. R. Evid. 412(a); Mi!. R. Evid. 412(a). 

10. Fed. R. Evid. 412(b); Mil. R. Evid. 412(b). 

11. Fed. R. Evid. 412(b)(2)(A); Mil. R. Evid. 412(b)(2)(A). 

12. Fed. R. Evid. 412(b)(2)(B); Mil. R. Evid. 412(b)(2)(B). 

13. Fed. R. Evid. 412(b)(1). 

14. See 124 Cong. Rec. 34,912 (1978) (remarks of Rep. Mann); S. Saltzburg & K. Redden, Federal 
Rules of Evidence Manual 325 (4th ed. 1986); S. Saltzburg, L. Schinasi & D. Schlueter, Military 
Rules nf Evidence Manual 404 (2d ed. 1986). See also MCM, 1984, app. 22, Mil. R. Evid. 412 
analysis. 

15. “In all criminal prosecutions, the accused shall enjoy the right ...to be confronted with the 
witnesses against him; [and] to have compulsory process for obtaining witnesses in his favor....” 
US. Const. amend. VI. 
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and controversy among commentators.” The United States Supreme Court has yet 
to rule on what evidence regarding the victim's sexual history is constitutionally 
required. Significantly, with few exceptions, state and Federal courts have upheld 
state rape shield laws.” Until the Supreme Court rules, however, lower courts will 
apply the “constitutionally required” standard inconsistently. 

How do Federal and military courts interpret the “constitutionally 
required” provision? What sexual history evidence is being admitted, and why? 
Ultimately, is the purpose of the rule being eroded? This article evaluates the 
present effectiveness of Federal and Military Rules of Evidence 412, in light of 
interpretations of the “constitutionally required” provision. After examining the 
background, purpose, and scope of Federal and Military Rules of Evidence 412, 
the article analyzes civilian and military court interpretations of the “constitu- 
tionally required” standard. The article then assesses the effectiveness of Fed- 
eral Rule of Evidence 412 and its military counterpart in shielding rape and 
sexual assault victims from a degrading and unwarranted inquisition in court into 
their prior sexual practices, while not denying the accused a fair trial. 


II. HISTORICAL BACKGROUND AND PURPOSE 


A. Federal Rule of Evidence 412 


In 1972, Congress began action to protect rape victims as witnesses by 


introducing two important pieces of legislation.” In 1976, Representative Eliza- 
beth Holtzman, joined by other members of the House of Representatives, 
introduced eight rape shield bills,” and the Subcommittee on Criminal Justice of 





16. See generally Berger, supra note 3; Gale, Military Rule of Evidence 412: The Paper Shield, 4 
Advoc. 146 (1982); Gilligan & Lederer, The Procurement and Presentation of Evidence in 
Courts-Martial: Compulsory Process and Confrontation, 101 Mil. L. Rev. 1 (1983); Rose & 
Chapman, The Military’s Rape Shield Rule: An Emerging Roadmap, Army Lawyer, Feb. 1984, at 
29; Rothstein, Evidence Workshop, New Federal Evidence Rule 412 on Sex Victim's Character, 15 
Crim. L. Bull. 353 (1970); Tanford & Bocchino, supra note 3; Comments, Federal Rule of Evidence 
412: Was the Change An Improvement?, 49 U. Cin. L. Rev. 244 (1980). 

17. See cases cited in Annotation, Constitutionality of “Rape Shield” Statutes Restricting Use of 
Evidence of Victim's Sexual Experiences, 1 A.L.R. 4th 283 (1980 & Supp. 1985). 

18. S. 1, 94th Cong., Ist Sess. (1975); S. 1244, 94th Cong., 2d Sess. (1975). 

19. H.R. 11980, 94th Cong., 2d Sess. (1976); H.R. 12684, 94th Cong., 2d Sess. (1976); H.R. 12685, 
94th Cong., 2d Sess. (1976); H.R. 12968, 94th Cong., 2d Sess. (1976); H.R. 13481, 94th Cong., 
2d Sess. (1976); H.R. 4666, 94th Cong., 2d Sess. (1976); H.R. 15379, 94th Cong., 2d Sess. 
(1976); H.R. 15470, 94th Cong., 2d Sess. (1976). 
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the House Judiciary Committee held hearings on the proposed legislation” The 
94th Congress, however, failed to enact any rape shield measure. 

During the first session of the 95th Congress, in 1977, House and Senate 
members again introduced several rape victim bills” It was not until late in 1978, 
however, that an amended rape shield bilF* became Federal Rule 412. Following 
minimal discussion on the floor of both chambers, the House of Representatives 
passed the bill by voice vote on October 10, 1978” and the Senate followed suit on 
October 12, 19782 The legislation creating Federal Rule of Evidence 412 was 
signed into law on October 28, 1978, and it became effective in trials commencing 
after November 28, 1978* 

By enacting Federal Rule 412, Congress changed the common law rule 
that evidence of a rape victim’s sexual history was admissible during a rape trial 
The common law rule epitomized the belief that information about the victim's 
prior sexual activities was relevant in determining an accused’s guilt or inno- 





20. Privacy of Rape Victims: Hearing on H.R. 14666 and Other Bills Before the Subcommittee on 
Criminal Justice of the Committee on the Judiciary, 94th Cong., 2d Sess. (1976) [hereinafter 


Hearings}. 

21. S. 1100, 95th Cong., 1st Sess. (1977); S. 422, 95th Cong., Ist Sess. (1977); S. 1437, 95th Cong., 
Ist Sess. (1977); H.R. 408, 95th Cong., 1st Sess. (1977); H.R. 4726, 95th Cong., Ist Sess. (1977); 
H.R. 4727, 95th Cong., Ist Sess. (1977); H.R. 4728, 95th Cong., 1st Sess. (1977); H.R. 4729, 95th 
Cong., Ist Sess. (1977). 

22. H.R. 4727, 95th Cong., 1st Sess. (1977) was amended before it reached the floor of the House of 
Representatives for a vote. In addition to some changes in language, the scope of the rule was 
changed to limit it to criminal cases and the exception for constitutionally required evidence was 
added. 

23. 124 Cong. Rec. 34,912-13 (1978). 

24. 124 Cong. Rec. 36,355-5S7 (1978). 

25. 4 Weekly Comp. Pres. Doc. 1902 (Oct. 30, 1978). 

26. During congressional consideration of Rule 412, Representative Mann stated: 

The present Federal Rules of Evidence reflect the traditional approach. Rule 404(a)(2) of 
the Federal Rules of Evidence permits the introduction of evidence of a ‘pertinent charac- 
ter trait’ The advisory committee note to that rule cites, as an example of what the rule 
covers, the character of a rape victim when the issue is consent. Rule 405 of the Federal 
Rules of Evidence permits the use of opinion or reputation evidence or the use of evidence 
of specific behavior to show a character trait. 


Thus, Federal evidentiary rules permit a wide ranging inquiry into the private conduct of a 
rape victim, even though that conduct may have at best a tenuous connection to the offense 
for which the defendant is being tried. 

124 Cong. Rec. 34,912 (1978) (remarks of Rep. Mann). 
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cence2’ Underlying this belief was a fear of false charges brought by vindictive 
women The words of Sir Matthew Hale, Lord Chief Justice of the King’s Bench 
from 1671 to 1676, that a claim of rape was “an accusation easily to be made and 
hard to be proved, and harder to be defended by the party accused, though ever 
so innocent” exemplified this fear. To protect innocent defendants against false 
rape charges, courts” admitted evidence of rape victims’ character for lack of 
chastity. Acts of previous “immoral” sexual relations, considered to be acts of 
moral turpitude, were used to impeach victim’s credibility and to infer consent™ 

The rape victim’s character for lack of chastity was mainly proven by 
testimony about her reputation.” Courts less frequently permitted opinion testi- 





27. See also Berger, supra note 3, at 20-22; Tanford & Bocchino, supra note 3, at 546-51. See 
generally 1A J. Wigmore, Evidence §§ 62, 62.1 (Tillers rev. ed. 1983); Spector & Foster, Rule 412 
and the Doe Case: The Fourth Circuit Turns Back the Clock, 35 Okla. L. Rev. 87, 88 n.4 (1982). 

28. Berger, supra note 3, at 21. 

29. 1 M. Hale, The History of the Pleas of the Crown 634 (Ist Am. ed. 1847). 

30. The Federal courts were no exception. See United States v. Spoonhunter, 476 F.2d 1050 (10th Cir. 
1973) (exclusion of evidence of rape victim’s single prior act of intercourse was proper because 
defense was alibi and not consent; however, court would allow reputation and opinion evidence of 
victim’s character); Packineau v. United States, 202 F.2d 681 (8th Cir. 1953) (exclusion of 
evidence of rape victim’s prior acts of sexual intercourse with another was prejudicial error); 
Lovely v. United States, 175 F.2d 312 (4th Cir. 1949) (exclusion of evidence which amounted to 
only insinuations about rape victim’s prior sexual misconduct was proper but defendant had the 
right to show previous sexual experiences of the prosecutrix and her general unchaste character 
for the purpose of attacking her credibility and to show probability of consent); Gish v. Wisner, 
288 F.2d 562 (Sth Cir. 1923) (general reputation for chastity of the complaining witness was 
material as bearing upon the question of her consent and was admissible upon the measure of 
damages in civil damage action for assault with intent to commit rape); Hicks v. Hiatt, 64 F. Supp. 
238 (M.D. Pa. 1946) (prejudicial error in court-martial proceedings on charge of rape, where 
evidence would have tended to prove reputation of complaining witness for lack of chastity was 
available but not offered by defense counsel). 

31. See 1A J. Wigmore, Evidence § 62 (Tillers rev. ed. 1983); Berger, supra note 3, at 15-16 nn.95-99; 
Ordover, Admissibility of Patterns of Similar Sexual Conduct: The Unl ted Death of Charac- 
ter for Chastity, 63 Cornell L.Q. 90, 96-97, 120 n.175 (1977); Tanford & Bocchino, supra note 3, at 
546-47. See also supra note 27. 

32. See 1A J. Wigmore, Evidence § 62.1 (Tillers rev. ed. 1983); 7 J. Wigmore, Evidence § 1985 
(1940). 





127 





WINTER 1988 @ Rape Shield Rules 


mony and evidence of specific instances of sexual conduct concerning the alleged 
victim’ Jury instructions further reflected the common law mentality2* 

The common law view prevailed until the 1970’s35 Throughout the seven- 
ties, coinciding with a time of growing awareness of the equality of women and a 
change in public attitude toward conventional sexual behavior, feminists, legal 
commentators, and the media attacked rape evidence laws and the treatment of 
rape victims.” Many complained that evidence of a victim’s prior sexual behavior 
is not relevant to the issues of consent or credibility2* A number of commentators 
argued that any evidence of prior sexual activity creates a substantial prejudicial 
effect. Others claimed evidence of a victim’s prior extramarital, premarital, or 
unconventional sexual activity distracts the jury, causing the victim to become the 
person on trial rather than the accused.” One author described the victim’s plight 





33. See 7 J. Wigmore, Evidence §§ 1983, 1985 (1940); Berger, supra note 3, at 16-17; Tanford & 
Bocchino, supra note 3, at 548. See, e.g., Fed. R. Evid. 405(a): “In all cases in which evidence of 
character or a trait of character of a person is admissible, proof may be made by testimony as to 
reputation or by testimony in the form of an opinion.” Cf 1A J. Wigmore, Evidence § 62.1 (Tillers 
rev. ed. 1983) (decisions of the 1940's and 1950's seemed increasingly to admit evidence of 
specific instances of the complainant's unchastity; recent codifications allow the use of opinion 
evidence for this purpose and some states allowed opinion evidence before any codification). 

34. E.g., D. Aaronson, Maryland Criminal Jury Instructions and Commentary § 4.32 (1975): “Where 
the complaining witness and the defendant are the only witnesses, a charge of rape is one which, 
generally speaking, is easily made, and once made, difficult to disprove. Therefore, | charge you 
that the law requires that you examine the testimony of the prosecuting witness with caution.” See 
Tanford & Bocchino, supra note 3, at 546-47. See also California Jury Instructions Criminal No. 
10.06 (rev. ed. 1970) (set forth in Berger, supra note 3, at 15 n.96 and in Ordover, supra note 31, at 
98 n.36). 

35. See 1A J. Wigmore, Evidence § 62.1 (Tillers rev. ed. 1983). 

36. See generally S. Brownmiller, Against Our Will: Men, Women and Rape (1975); N. Gager & C. 
Schurr, Sexual Assault: Confronting Rape in America (1976); 1A J. Wigmore, Evidence § 62.1 
(Tillers rev. ed. 1983); Berger, supra note 3, at 2-7; Ordover, supra note 31, at 99-102; Tanford & 
Bocchino, supra note 3, at 546 n.6. 

37. See the extensive list of sources in Berger, supra note 3, at 2 nn.3-6, 10 n.73; Spector & Foster, 
supra note 27, at 88 n.4; Tanford & Bocchino, supra note 3, at 549 n.22. See also supra note 36. 

38. See supra note 37. 

39. See, e.g., H. Kalven & H. Zeisel, The American Jury 249-54 (1966) (study of trial process in 
1950's showing that, in 42 cases of simple rape, the jury acquitted the defendant in 37 cases); 
Berger, supra note 3, at 30-31; Catton, Evidence Regarding the Prior Sexual Conduct of an 
Alleged Rape Victim-Its Effect on the Perceived Guilt of the Accused, 33 U. Toronto L. Rev. 165 
(1975); Feild, Rape Trials and Jurors’ Decisions, 3 L. & Hum. Behav. 261 (1979); Findlay, The 
Cultural Context of Rape, 60 Women L. J. 199 (1974); Harris, Towards a Consent Standard in The 
Law of Rape, 43 U. Chi. L. Rev. 613 (1976), .celand, Reform Rape Legislation: A New Standard of 
Sexual Responsibility, 49 U. Colo. L. Rev. 185 (1978). See also Nat'l Inst. L. Enf. & Crim. Just., 
Forcible Rape: A National Survey of the Response by Prosecutors (1977) (seventy-four percent of 
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in a common law rape trial as follows: “The standard defense strategy for 
puncturing holes in a rape case was (and is) an attempt to destroy the credibility of 
the complaining witness by smearing her as mentally unbalanced, or as sexually 
frustrated, or as an over-sexed promiscuous whore.” 

Feminists charged that not only was the rape victim open to a degrading 
interrogation about her prior sexual activities and reputation in her community 
while in the courtroom, but she was also frequently humiliated by examining 
doctors, police, and society at large.“ Others argued that the common law rule 
led to a reluctance by victims to report the crime. If rape victims did notify police, 
the fear of public humiliation at trial caused them to fail to cooperate with the 
prosecution. 

In response to this widespread criticism, many jurisdictions enacted rape 
shield legislation to eliminate automatic admissibility of evidence regarding a 
rape victim's prior sexual behavior.“ In late 1978, Congress followed suit with 
Federal Rule of Evidence 412.“ 





prosecutors surveyed felt that evidence of victim’s prior sexual conduct had considerable impact 
on the jury). See also U.S. Dep’t Just., Sourcebook of Criminal Justice Statistics 574 (E. McGarrell 
& T. Flanagan eds. 1984) [hereinafter Sourcebook] (of 76 Federal rape cases in fiscal year 1983, 
13 cases resulted in dismissal and seven resulted in acquittal). But see Tanford & Bocchino, supra 
note 3, at 572-75 (available statistics do not support argument that sexual history evidence 
results in acquittals). 

40. S. Brownmiller, supra note 36, at 262. 

41. Berger, supra note 3, at 22-24. As a result, rape crisis centers were established to aid victims by 
providing escort services, counseling, and referrals to lawyers, psychiatrists, and psychologists. 
Id. at 3. Victim compensation programs have also been enacted. See, e.g., Victim and Witness 
Protection Act of 1982, Pub. L. No. 97-291, 96 Stat. 1248 (1982); Anderson & Woodard, Victim 
and Witness Assistance: New State Laws and the System's Response, 68 Judicature 221 (1985). 

42. See generally S. Brownmiller, supra note 36, at 190; Berger, supra note 3, at 4-7, 24; Findlay, 
supra note 39, at 205; Spector & Foster, supra note 27, at 89 n.4. Cf. Sourcebook, supra note 39, at 
273-75, 574 (estimated percentages of rapes in U.S. not reported to police: 1979-48%, 1980-57%, 
1981-42%, 1982-45%; in fiscal year 1983, 17% of rape cases tried in Federal courts resulted in 

43. See supra note 3. 

4A. See supra note 1. The paucity of rape cases prosecuted in the Federal courts may account for the 
slow action by Congress in passing rape shield legislation. “Federal prosecutions of these crimes 
over which the United States has jurisdiction constitute only a tiny fraction of the nationwide 
incidence or rapes.... [F]ederal prosecutions of the crime of rape ... over a three-year period, 
fiscal 1974 through 1976, involved a total of forty-two defendants.” Hearings, supra note 20, at 3. 
But see Sourcebook, supra note 39 (in fiscal year 1983, 76 rape cases were tried in U.S. District 
Courts). Federal rape law extends to rapes committed within the special maritime and territorial 
jurisdiction of the United States and on Indian reservations. 18 U.S.C. §§ 2031-32 (1982); 18 
U.S.C. § 1153 (1982). 
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The purposes of Federal Rule 412 are threefold. The most important goal 
is “to protect rape victims from the degrading and embarrassing disclosure of 
intimate details about their private lives” during Federal rape trials. The second 
purpose, derivative of the first, is to encourage the reporting of rapes and foster 
victim cooperation in subsequent prosecutions. Although it is likely that Federal 
Rule of Evidence 412 has some impact upon a victim's decision whether to 
testify,” it is uncertain whether it plays a role in the reporting of rapes to the 
police. Finally, authors of Federal Rule of Evidence 412 desired it to “serve as a 
model to suggest to remaining states.that reform of existing rape laws is important 
to the equity of our criminal justice system.” 





45. See supra note 2. 
46. Arguments made during the congressional debates indicate the underreporting of rapes and lack 
of victim cooperation with police and prosecutors were reasons for enacting Fed. R. Evid. 412: 
Too often in this country victims of rape are humiliated and harassed when they report and 
prosecute the rape. Bullied and cross-examined about their prior sexual experiences, 
many find the trial almost as degrading as a rape itself. Since rape trials become inquisi- 
tions into the victim’s morality, not trials of the defendant’s innocence or guilt, it is not 
surprising that it is the least reported crime. It is estimated that as few as one in ten rapes is 
ever reported. 

124 Cong. Rec. 34,913 (1978) (remarks of Rep. Holtzman). 
The unfortunate result of this practice has been that women are hesitant to cooperate with 
police and prosecutors in bringing such cases to trial. After suffering the trauma of rape, 
many victims are understandably reluctant to put themselves through another ordeal on 
the witness stand. The practice of subjecting rape victims to such interrogation has been 
clearly shown to act as a deterrent on effective law enforcement for the crime of rape. 

124 Cong. Rec. 36,256 (1978) (remarks of Sen. Bayh). 

47. See supra note 42; C. Wright & K. Graham, supra note 4, at § 5382, pp. 501-02. 

48. See C. Wright & K. Graham, supra note 4, at § 5382, pp. 497-501. The goal “‘to foster reporting” 
is based upon the contention that the underreporting of rapes results from the victim's fear of 
admission of sexual conduct evidence at trial. Although the empirical data considered by 
Congress supported the contention that rape is an underreported crime, it failed to show that fear 
of admission of prior sexual behavior evidence was a cause of the failure to report the crime. 
Moreover, data which Congress failed to consider tends to negate any relationship between 
knowledge of the rule of evidence and failure to report rapes. Id. at 497-501. Cf. H. Feild & L. 
Bienen, Jurors and Rape: A Study in Psychology and Law 179 (1980) (no evidence that enactment 
of rape reform statutes has had any effect on the reporting of rape). But see Berger, supra note 3, at 
24 (factors such as fear of attacker and desire to avoid publicity may dissuade the victim from 
reporting, but Fed. R. Evid. 412 is widely regarded as a prime deterrent). 

49. The following remarks represent this purpose: 

[O}ver 30 States have taken some action to limit the vulnerability of rape victims to such 
humiliating cross-examination of their past sexual experiences and intimate personal 
histories. In federal courts, however, it is permissible still to subject rape victims to brutal 
cross-examination about their past sexual histories. H.R. 4727 would rectify this problem 
in federal courts and I hope, also serve as a model to suggest to the remaining states that 
reform of existing rape laws is important to the equity of our criminal justice system. 

124 Cong. Rec. 34,913 (1978) (remarks of Rep. Holtzman). 
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In enacting Federal Rule 412, House and Senate members also sought to 
ensure that the rule did not infringe upon the accused’s constitutional rights. In 
fact, Congress viewed the “constitutionally required” exception™ as a means to 
protect the accused's constitutional rights. Further, Congress envisioned certain 
occasions when it would be necessary to admit evidence of the victim's sexual 
behavior under this exception” Thus, it appears that Congress anticipated strict 
construction of the “constitutionally required” provision by the courts. 


B. Military Rule of Evidence 412 


On March 12, 1980, President Carter prescribed new evidentiary rules 
for military practice These rules, known as the Military Rules of Evidence, 
were taken in large part from the Federal Rules of Evidence and modified to meet 
the necessities of a world-wide criminal practice®* Military Rule of Evidence 412 
was among the new Military Rules of Evidence, and its purposes correspond to 
its Federal Rules counterpart. 

Prior to the promulgation of Military Rule of Evidence 412, military 
practice followed the common law which allowed the accused to present evidence 
of the unchaste character of the alleged victim, regardless of whether the victim 
took the stand. As a result, in numerous cases, the victim underwent extensive 





50. Fed. R. Evid. 412(b)(1). 

51. During the floor debate, Representative Holtzman commented on the intended scope of Fed. R. 
Evid. 412(b)(1): “The first circumstance is where the Constitution requires that the evidence be 
admitted. This exception is intended to cover those infrequent instances where, because of an 
unusual chain of circumstances, the general rule of inadmissibility, if followed, would result in 
denying the defendant a constitutional right.” Cong. Rec. 34,913 (1978) (remarks of Rep. 
Holtzman). 

52. Exec. Order No. 12,198, 45 Fed. Reg. 16,932 (1980). Exec. Order No. 12,198 amended the 
Manual for Courts-Martial, United States (rev. 1969). Exec. Order 12,473, 49 Fed. Reg. 17,152 
(1984) rescinded the Manual for Courts-Martial, United States (rev. 1969) ard prescribed the 
Manual for Courts-Martial, United States, 1984 (the Military Rules of Evidence are part Ill, 
Manual for Courts-Martial, United States, 1984). The Military Rules of Evidence were the 
product of a two-year effort participated in by the General Counsel of the Department of Defense, 
the United States Court of Military Appeals, various military departments, and the Department 
of Transportation. The rules were drafted by the Evidence Working Group of the Joint Service 
Committee on Military Justice. After review, modification, and approval by the Joint Service 
Committee on Military Justice, the rules were approved by the General Counsel of the Depart- 
ment of Defense. They were then forwarded to the president via the Office of Management and 
Budget, which circulated the rules to the Departments of Justice and Transportation. MCM, 
1984, app. 22, Mil. R. Evid. analysis. 

53. S. Saltzburg, L. Schinasi & D. Schlueter, supra note 14, at 1. 

54. See supra notes 5 & 50. 

55. MCM, 1969 (rev.), para. 153b(2)(b) (amended 1980 4 rescinded 1984). 
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cross-examination concerning her sexual behavior’ Regarding such military 
trials, one commentator noted: “Trying the victim was permitted, if not 
encouraged.... It allowed defense counsel to present opinion and reputation 
evidence dealing with every facet of the victim’s past sexual behavior, from 
associations to specific instances of illicit sexual intercourse.” Critics of this 
practice claimed that it produced irrelevant evidence and misled the triers of 
fact=* In drafting a rule which responded to these claims by restricting defense 
evidence concerning the victim’s unchaste character, the drafters of Military Rule 
412 intended to change existing military practice significantly. ” 


Ill. SCOPE 


Although substantively similar to Federal Rule of Evidence 412, Military 
Rule of Evidence 412 is broader in its application® and much less stringent in its 
procedural requirements. Regarding its scope, Federal Rule of Evidence 412 
restricts the admissibility of evidence relating to the victim's sexual behavior only 
in cases involving rape or assault with intent to commit rape. Military Rule of 
Evidence 412, however, applies to all “nonconsensual sexual offenses.” Drafters 
of the latter rule expanded its scope to deter all sexual offenses, in part, because 
military personnel of both sexes must live and work together in close, often 
isolated, quarters. Drafters of the rule also sought to cure a defect in the Federal 





56. See, e.g., United States v. Lewis, 6 M.J. 581 (A.C.M.R. 1978) (defense counsel permitted to 
cross-examine rape victim about 15 previous acts of sexual intercourse during the preceding six 
months with a boyfriend and about her use of birth control pills). 

57. S. Saltzburg, L. Schinasi & D. Schlueter, supra note 14, at 402. 

58. id. 

59. MCM, 1984, app. 22, Mil. R. Evid. 412 analysis. 

60. Each armed force has court-martial jurisdiction over all persons subject to the Uniform Code of 
Military Justice. 10 U.S.C. § 817 (1982). For a definition of persons subject to the Uniform Code of 
Military Justice, see 10 U.S.C. § 802 (1982). The Uniform Code of Military Justice applies in all 
places. 10 U.S.C. § 805 (1982). Courts-martial have power to try any offense under the Uniform 
Code of Military Justice. 10 U.S.C. §§ 818-20 (1982). The major constitutional limitation on the 
subject-matier jurisdiction of courts-martial was established by the Supreme Court in O’Calla- 
han v. Parker, 395 U.S. 258 (1969) (offense under the code may not be tried by courts-martial 
unless it is service connected), and overruled in Solorio v. United States, 107 S.C:. 2924 (1987). 
& supra note 44 (Federal rape jurisdiction is limited to special maritime and territorial jurisdic- 
tion of United States and on Indian reservations). 

61. Mil. R. Evid. 412. 

62. MCM, 1984, app. 22, Mil. R. Evid. 412 analysis. 
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version, stating: “There is thus no justification for limiting the scope of the Rule, 
intended to protect human dignity and to ultimately encourage the reporting and 
prosecution of sexual offenses, only to rape and/or assault with intent to commit 
rape.” The military drafters correctly determined it is inequitable for Federal 
Rule of Evidence 412 to prohibit evidence of a rape victim's sexual history, yet 
allow irrelevant evidence concerning the sexual behavior of a victim who was 
forcibly sodomized. 

Concerning procedural distinctions, Federal Rule of Evidence 412 
requires that, fifteen days prior to trial, the accused must file with the court and 
serve on the victim and all other parties a written notice requesting the court to 
allow the presentation of evidence of the prior sexual conduct of the victim. The 
motion must be accompanied by a written offer of proof of the victim’s prior 
sexual behavior™ Upon a determination that the offer of proof meets one of the 
three aforestated exceptions to the rules, the judge must order an in-chambers 
hearing to determine the admissibility of the evidence If the court then 
determines that the evidence is relevant and that its probative value outweighs the 
danger of unfair prejudice, the evidence may be admitted at trial. The admissi- 
bility standard of Federal and Military Rules of Evidence 412 differs from that of 
corresponding Rules 403. Federal and Military Rules of Evidence 403 specify 
that the court may exclude relevant evidence should the danger of unfair preju- 
dice substantially outweigh the probative value of that evidence” The drafters of 
Rules 403 failed to define “substantially,” and the advisory committee's note and 
the congressional records are unclear on its meaning. Most likely, the drafters 
intended Rules 403 to create a slight presumption in favor of admitting relevant 
evidence A court may only exclude relevant evidence by showing the matter’s 
prejudicial effect is “demonstrably greater” than its probative value.” 





63. Id. A recent amendment to Fed. R. Evid. 412 made by Congress to accommodate the creation of a 
new Federal sex offense [the Sexual Abuse Act of 1986, 18 U.S.C. § 2241 (1986) attempts to 
broaden Fed. R. Evid. 412 to apply to the new offense. H.R. 2182, 99th Cong., 2d Sess. (1987). 

64. Fed. R. Evid. 412()(1)(2). 

65. Fed. R. Evid. 412(0)(2). 

66. Fed. R. Evid. 412(c)(3). Subdivision (c)(3) qualifies at least the exceptions contained in subdivi- 
sion (b)(2). The wording of subdivision (b)(1) suggests that the balancing standard of subdivision 
(C)(3) does not apply to “constitutionally required” evidence. D. Louisell & C. Mueller, Federal 
Evidence § 198[B}, at 270 (Supp. 1983); Spector & Foster, supra note 27, at 103-04. See S. 
Saltzburg, L. Schinasi & D. Schlueter, Military Rules of Evidence Manual 208 (1981). 

67. “Although relevant, evidence may be excluded if its probative value is substantially outweighed 
by the danger of unfair prejudice. ...” Fed. R. Evid. 403; Mil. R. Evid. 403. 

68. S. Saltzburg & K. Redden, Federal Rules of Evidence Manual 138 (4th ed. 1986). 

69. id. at 138. 

70. Id. 
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Conversely, drafters of Federal and Military Rules 412(c)(3) stated that 
courts in rape or sexual assault cases shall admit relevant evidence where the 
probative value outweighs the danger of unfair prejudice.” By omitting the 
“substantially outweigh” language, the drafters of the rules likely intended for 
courts to exclude relevant evidence in a close case between probative value and 
prejudice.” 

Although subdivision (c)(3) of Military Rule 412 is identical to its Federal 
counterpart,” other procedural requirements of Military Rule 412 are notably 
different and may contravene the purposes of Military Rule 412. First, the 
drafters deleted the fifteen-day notice and written motion requirements con- 
tained in Federal Rule 412. The authors reasoned that these requirements were 
impracticable because of the military’s stringent speedy trial requirements. 
Instead, Military Rule 412 requires that the defense counsel serve oral or written 
notice, accompanied by an offer of proof, on the military judge and the prosecu- 
tor. Notice to the victim is not required, and no time standards are prescribed.” 
Thus, if defense counsel decide to utilize the rule to their tactical advantage and 
wait until the eve of trial to serve notice upon the prosecutor and the judge, the 
rule’s purposes may be undermined. Arguably, the victim now believes she wil! 
not be questioned about her past sexual behavior. Realizing that she may be 
cross-examined about her sexual history, she will most likely experience greater 
anxiety about testifying, and she may ultimately refuse to testify. 

More problematic is the language “the military judge shall conduct a 
hearing, which may be closed [to spectators}, to determine if such evidence is 


admissible.”” The military drafters carefully noted that the propriety of holding 
a hearing without spectators depends upon its constitutionality and the facts of 
each case.” A public hearing, however, would likely diminish Military Rule of 
Evidence 412’s purpose of protecting the privacy of the victim from unwarranted 





71, Fed. R. Evid. 412(c)(3); Mil. R. Evid. 412(c)(3). 

72. S. Saltzburg & K. Redden, supra note 70, at 324. 

73. See Mil. R. Evid. 412(c)(3). 

74. MCM, 1984, app. 22, Mil. R. Evid. 412 analysis. 

75. Mil. R. Evid. 412(c)(1)-(2). 

16. Id. 

77. Mil. R. Evid. 412(c)(2). 

78. MCM, 1984, app. 22; Mil. R. Evid. 412 analysis. The question of the constitutional right of the 
accused to a public hearing in this context has yet to be definitely resolved; however, most 
commentators support exclusion. See generally D. Louisell & C. Mueller, supra note 68, § 199, pp. 
276-80; C. Wright & K. Graham, supra note 4, § 5391, pp. 621-24; Rothstein, supra note 16, at 
355-57. 
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public intrusion, particularly in cases where the court determines that the sexual 
history is inadmissible. It has been noted that: “Obviously, the purpose of 
[Federal] Rule 412 will be largely defeated if the hearing is public, and this fact 
may serve to distinguish it from more ordinary pretrial hearings where the 
defense seeks to obtain rulings excluding evidence, to which the right to a public 
trial does attach.” 

A third procedural problem with Military Rule of Evidence 412 concerns 
whether it applies to article 32 investigations. These investigations are pretrial 
proceedings roughly analogous to preliminary hearings in many civilian jurisdic- 
tions. Military Rule of Evidence 1101(d), however, provides that the Military 
Rules of Evidence, apparently including Rule 412, do not apply to article 32 
hearings Foreseeing this problem, the drafters of the Military Rules of Evi- 
dence suggest that Rule 303 indirectly extends the protections of Rule 412 to 
article 32 hearings™ Military Rule of Evidence 303 protects individuals from 
being compelled to make statements or produce evidence where such statements 
or evidence are immaterial and degrading 

Rule 303’s vague guarantee and its indirect applicability may make it an 
ineffective shield under some circumstances. Courts may split between those 
holding Rule 1101 predominant and those favoring Rule 303. In some cases, such 
as those in which the alleged victim is the primary witness, her testimony may be 
highly relevant. In such instances, given the weak protection of Rule 303, a court 
may allow testimony at an article 32 hearing of prior sexual behavior that is of 
little material value to the case in order to achieve wide-ranging inquiry fostered 


by Rule 1101. Significantly, Rule 303 only protects persons from compulsory 
degradation where their testimony is immaterial® Since immaterial evidence 





79. D. Louisell & C. Mueller, supra note 66, at 276. 

80. Article 32 of the Uniform Code of Military Justice provides that a thorough and impartial 
investigation must be conducted before any charge may be referred to a general court-martial. 
The investigation shall include an inquiry as to the truth of the matter set forth in the charges. It 
shall also contain a consideration of the form of the charges and a recommendation as to the 
disposition of the case. During the investigation, the accused has the right to be represented by 
counsel and may cross-examine witnesses and present evidence on his own behalf. UCMJ, art. 
32, 10 U.S.C. § 832 (1982). During the 1976 congressional hearings on rape shield legislation, 
the subcommittee questioned Sergeant Deborah Lieberman regarding her article 32 hearing 
testimony as a rape victim. She told the subcommittee about the degrading and humiliating 
manner in which she was cross-examined about her sexual history. She testified that she felt as 
though she was raped mentally during the hearing. Hearings, supra note 20, at 55-61. 

81. Mil. R. Evid. 1101¢). 

82. See supra note 80. 

83. Mil. R. Evid. 303. 

84. Mil. R. Evid. 303. 
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already is inadmissible, Rule 303 provides no additional protection. To ensure 
protection for rape victims at article 32 hearings, Military Rule of Evidence 1101 
should be amended to ensure Rule 412’s applicability to such proceedings. 

Substantively, except for Military Rule of Evidence 412’s broader applica- 
tion, the key provisions of Federal Rule 412 and Military Rule of Evidence 412 are 
identical. Both rules exclude from evidence all reputation and opinion testimony 
concerning the victim's past sexual conduct, notwithstanding any other provision 
of law®> The absolute bar to opinion and reputation evidence creates potential 
problems when opinion and reputation evidence regarding the victim's past 
sexual behavior is relevant and necessary to the accused's defense. Even the 
“constitutionally required” provisions contained in both rules do not address 
reputation or opinion evidence, but pertain only to evidence of specific instances 
of conduct®” The lack of statutory exception referring to “constitutionally 
required” evidence, however, does not prohibit arguments that evidence of 
reputation and opinion is admissible in certain circumstances Although they 
chose not to change the language of the provision which bars all reputation and 
opinion evidence, the military drafters recognized the legislative omission and 
attempted to correct it by offering the following explanation: 


Evidence that is constitutionally required to be admitted on behalf of the 
defense remains admissible notwithstanding the absence of express autho- 





85. Fed. R. Evid. 412(a); Mil. R. Evid. 412(a). No explanation of the meaning of the “notwithstanding” 
clauses appears in the legislative history of Fed. R. Evid. 412 or the drafters’ analysis of Mil. R. 
Evid. 412. These clauses apparently mandate that no other provision of the Federal and Military 
Rules of Evidence shall supersede these subdivisions. This means that the conflicting provisions 
of Military and Federal Rules 404 and 405 are inapplicable to those matters within the scope of 
Military and Federal Rule 412. “(T]he result of the careless drafting of this provision will be to 
increase rather than restrict the power of judges. ... [T]he clause confers on judges the power, by 
interpretation, to decide for themselves the scope of the rule.” C. Wright & K. Graham, supra 
note 4, § 5383 at 535. 

86. Reputation evidence would be relevant in a rape case where the accused's knowledge of the 
victim's reputation caused him to act under a reasonable mistake of fact regarding whether the 
victim consented. Opinion testimony would be relevant if the complainant suffers psychological 
or emotional disturbances which are sexual in orientation. D. Louisell & C. Mueller, supra note 
66, § 198[B] at 269. 

87. Fed. R. Evid. 412(b)(1); Mil. R. Evid. 412(b)(1). 

88. See D. Louisell & C. Mueller, supra note 66, at § 198[B], p. 269. 
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rization in Rule 412(a). It is unclear whether reputation or opinion evidence 
in this area will rise to a level of constitutional magnitude, and great care 
should be taken with respect to such evidence” 


The other key provision common to both rules allows evidence of specific 
instances of conduct relating to the victim’s past sexual behavior™ to be admitted 
in certain restricted situations.” In addition to admitting specific instance evi- 
dence of prior sexual relations with the accused upon the issue of whether the 
victim consented” and evidence of prior sexual behavior with other persons upon 
the issue of whether the accused was the source of semen or injury, both rules 
permit the introduction of other past sexual behavior evidence when “constitu- 
tionally required to be admitted.”™ 


IV. CONSTITUTIONALLY REQUIRED EVIDENCE 


Subdivision (b)(1) of Federal Rule 412 and Military Rule 412 permits the 
defense to introduce evidence which is “constitutionally required to be admit- 
ted.”*> Although this provision was intended to save the rules from a confronta- 





89. MCM, 1984, app. 22, Mil. R. Evid. 412 analysis. See also Mil. R. Evid. 412(a). 

90. Fed. R. Evid. 412(d) and Mil. R. Evid. 412(d) define “past sexual behavior” to include all sexual 
behavior other than the rape or nonconsensual offense alleged. “This still leaves the difficult 
question of what behavior is ‘other than’ that ‘with respect to which rape or assault with intent to 
commit rape is alleged’.” C. Wright & K. Graham, supra note 4, at 541 n.26. See United States v. 
Kasto, 584 F.2d 268 (8th Cir. 1978), cert. denied, 440 U.S. 930 (1979) (forerunner case to Fed. R. 
Evid. 412, where the court held that victim’s wearing of intrauterine contraceptive device at time 
of rape was “other than” evidence and was properly excluded). 

91. Fed. R. Evid. 412(b); Mil. R. Evid. 412(b). 

92. Fed. R. Evid. 412(b)(2)(B); Mil. R. Evid. 412(b)(2)(A). 

93. Fed. R. Evid. 412(b)(2)(A); Mil. R. Evid. 412(b)(2)(A). In subdivision (b)(2)(A), the absence of a 
definition of injury is troublesome. “The term ‘injury’ should be interpreted broadly to include 
not only bruises, abrasions, lacerations and similar indications of physical abuse, but also 
pregnancy, which in the context of the alleged rape is in a real sense an injury... ([I]}nterpreting 
Rule 412 to embrace harm of a non-physical nature would give rise to a real risk of undermining 
the protections which the Rule is designed to accord.” D. Louisell & C. Mueller, supra note 68, at 
§ 198[B}, p. 267. See also Berger, supra note 3, at $6 0.566, conten United States =. Show, 824 
F.2d 601 (8th Cir. 1987) (victim's non-intact hymen not an “injury,” rejecting argument that 

“injury” exception should be read broadly to authorize introduction of past sexual behavior 
evidence). See also H.R. 14666, § (b)(1)(A), app. to Hearings, supra note 20. As originally 
proposed, Fed. R. Evid. 412 included “pregnancy” and “disease,” but these terms were deleted 
without explanation. 

94. Fed. R. Evid. 412(b)(1); Mil. R. Evid. 412(b)(1). 

95. Id. 
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tion challenge,® at least one commentator notes: “It goes without saying that, 
even without such a provision, Rule 412 could not take precedence over the 
Constitution.” Notwithstanding this apparent lack of necessity, both Congress 
and the military drafters cautiously decided to make the “constitutionally 
required” provision a part of Federal Rule 412 and Military Rule 412. 

Neither Congress nor the military drafters defined the terms “constitu- 
tionally required.” During the earlier subcommittee hearings on a proposed rape 
shield bill, representatives of the Department of Justice and the American Civil 
Liberties Union provided examples of hypothetical situations in which they 
believed exclusion of sexual conduct evidence would violate the accused's consti- 
tutional rights.” In response, Congress did not decide which examples were valid 
or make any of the examples specific exceptions to the rule restricting evidence of 
the victim's unchaste character. Instead, Congress chose to avoid the issue by 
adding the all-encompassing “constitutionally required” exception to Federal 
Rule 412° The military drafters recognized that evidence of a victim's past 
sexual behavior may be constitutionally required to be admitted in a number of 
circumstances. They, too, failed to define the terms “constitutionally required,” 





96. See supra text accompanying notes 14 & 49-51. 

97. S. Saltzburg & K. Redden, supra note M4, at 325. See also S. Saltzburg, L. Schinasi & D. Schlueter, 
supra note M4, at 404 (claiming that the provision is unnecessary because any limitation on a 
constitutional right would be disregarded whether or not the provision existed). 

98. See Hearings, supra note 20. 

99. The following is one of the examples provided by the American Civil Liberties Union during the 
hearings: 

A woman is engaged to be married and has had sexual relations with her fiance. One 
evening, he believes she is acting suspiciously and he questions her as to where she has 
been earlier that evening and what she was doing. It develops that she has been out with 
another man with whom intercourse has occurred. The woman alleges that she did not 
consent but was raped. 


Defense counsel, in attempting to show the relationship between the complainant and her 
fiance as a source of potential bias—the theory being that she lied to protect her relation- 
ship—will be hampered by H.R. 4666. 
Hearings, supra note 20, at 64. See also S. Saltzburg & K. Redden, supra note M4, at 328-29, 
100. See supra text accompanying note 22. 
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and provided practitioners with an example of only one circumstance where the 
evidence may be admissible.“ 

To determine under what circumstances a court is constitutionally 
required to admit evidence of a rape or nonconsensual sexual assault victim's 
sexual history, one must first review pertinent decisions of the United States 
Supreme Court. Although the Court has not specifically addressed the confronta- 
tion clause issue concerning rape shield evidence, it has addressed this question 
in other contexts when defendants claimed that the failure to admit certain 
evidence violated their sixth amendment rights. 

In Rosario v. United States the Court concluded that it was prejudicial 
error to fail to disclose the identity of an informer who was a material witness to 
the alleged crime. It reasoned that nondisclosure denied the defendant an 
opportunity to cross-examine the informer or call him as a witness in his own 
defense.“ 

Using Rosario to draw an analogy between the informer and the rape 
victim, Professor Peter Westen argues that the rape victim’s rights must yield to 
the sixth amendment right of the defendant2™ On the other hand, Professors 
Wright and Graham more persuasively argue that the informer and the rape 
victim are not analogous for several reasons. The informer privilege is clearly 
designed solely to promote the interests of the state, while rape shield statutes 
foster the victim’s interests. In addition, the informer privilege denies the defen- 
dant any access to the witness. In contrast, the rape shield only forecloses a 
particular line of inquiry by the defendant. Further, cases in which courts have 


overruled the informer privilege are most often drug cases or other so-called 
victimless crimes where the public interest is arguably less strong than in crimes 





101. MCM, 1984, app. 22, Mil. R. Evid. 412 analysis. The military drafters provided the following 
example: 

If an individual has contracted for the sexual service of a prostitute and subsequent to the 
performance of the act the prostitute demands increased payment on pain of claiming 
rape, for example, the past hic‘ory of that person will likely be constitutionally required to 
be admitted in a subsequent prosecution in which the defense claims consent to the extent 
that such history is relevant and otherwise admissible to corroborate the defense position. 
Absent such peculiar circumstances, however, the past sexual behavior of the alleged 
victim ... is unlikely to be admissible regardless of the past sexual history. The mere fact 
that the individual is a prostitute is not normally admissible under Rule 412. 

Id. 

102. 353 U.S. 53 (1957). Although the basis for the Court’s decision is unclear in the opinion, 
Professor Westen concluded that it was decided implicitly on sixth amendment grounds. Westen, 
Compulsory Process II, 74 Mich. L. Rev. 191, 210 (1975). 

103. 353 U.S. at 62. 

104. Westen, supra note 102, at 210. 
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of violence, such as rape. Finally, unlike most rape victims, many informers are 
criminals who are buying immunity from prosecution. 

The Supreme Court again considered the accused's right to confront 
witnesses against him in Chambers v. Mississippi.© In Chambers, the defendant in 
a murder case sought to call one McDonald to show that the latter committed the 
murder in question. Under Mississippi law, however, the party calling a witness 
vouched for that witness’ credibility. This “voucher rule” prohibited the defen- 
dant in Chambers from cross-examining McDonald as an adverse witness.’ 
Moreover, Mississippi's hearsay rule prevented the defendant from introducing 
McDonald's three out-of-court confessions to the murder.”* The Court, on appeal, 
reversed the trial court's ruling and held that the exclusion of the above evidence 
denied the defendant his rights under the confrontation and due process clauses 
of the Constitution” 

The Court, in Chambers, acknowledged that the right to confrontation is 
subject to limitation if competing legitimate state interests justify the limita- 
tion” In a rape case, the primary competing interest is the victim's right to 
privacy. The broader competing interest is the state interest in deterring future 
sexual attacks by securing present convictions. Chambers, however, fails to 
provide definitive guidance to the courts in determining the constitutionality of 
rape shield statutes, such as Federal Rule 412 and Military Rule 412, due to the ~ 
Court's clear statement that its holding is limited to the particular facts of the 
Chambers case™ 

Unlike Chambers, the Court, in Davis v. Alaska,"? offered guidelines to 


lower courts in weighing state interests against the defendant's right to confront 
witnesses against him. In Davis, the defense sought to introduce evidence of a key 
juvenile witness’ probation resulting from a burglary conviction. Through such 
testimony, the defense sought to show the witness might have been subject to 
undue pressure from the police so as not to jeopardize his probation. Alaska law 
precluded such cross-examination in order to preserve the confidentiality of 





105. C. Wright & K. Graham, supra note 4, § 5387, at p. 571. 
106. Chambers v. Mississippi, 410 U.S. 284 (1973). 

107. id. at 295. 

108. id. at 298. 

109. id. at 302. 

110. id. at 295, citing Mancusi v. Stubbs, 408 U.S. 204 (1972). 
111. id. at 302-03. 

112. Davis v. Alaska, 415 U.S. 308 (1974). 

113. Md. at 311. 
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juvenile criminal records. The trial court excluded the testimony. The Supreme 
Court reversed, however, based on the confrontation clause!“ 

As in Chambers, the Court limited their holding in Davis to the specific 
facts of the case."5 But, the Davis case does provide some guidance which can be 
applied to rape cases concerning evidence that courts may be constitutionally 
required to admit.” After establishing that the accuracy and truthfulness of the 
juvenile’s testimony were key elements in the state’s case against the defendant” 
the Court concluded: 


[T]he right of confrontation is paramount to the State’s policy of protecting a 
juvenile offender. Whatever temporary embarrassment might result to 
Green or his family by disclosure of his juvenile record—if the prosecution 
insisted on using him to make its case—is outweighed by petitioner's right to 
probe into the influence of possible bias in the testimony of a crucial 
identification witness!” 


Similarly, the victim is the key witness against the accused in rape cases. 
Applying the Davis rationale to cases in which evidence of the victim's past sexual 
conduct is offered to show the victim’s bias or motive to fabricate the accusation, 
it follows that the past sexual behavior evidence is “constitutionally required to 
be admitted.” Courts and commentators™ agree that the accused has a consti- 
tutional right to introduce sexual behavior evidence that shows the victim's bias 
and motive for fabricating the charge. 


Additionally, commentators™ suggest that sexual history evidence may 
be constitutionally required in the following circumstances: (1) To impeach the 





114. Md. at 318. 

115. id. at 315, 321. Justice Stewart emphasized that “the Court neither holds nor suggests that the 
Constitution confers a right in every case to impeach the general credibility of a witness through 
cross-examination about his delinquency adjudications or criminal convictions.” Id. at 321. 

116. Md. at 319-20. 

117. id. at 317. 

118. id. at 319. 

119. United States v. Dorsey, 16 M.J. 1 (C.M.A. 1983); State v. DeLawder, 28 Md. App. 212, 344 A.2d 
446 (1975); State v. Jalo, 27 Or. App. 845, 557 P.2d 1359 (1976). 

120. C. Wright & K. Graham, supra note 4, at § 5387, p. 573-74; Berger, supra note 3, at 66-68; 
Gilligan & Lederer, supra note 16, at 59; Rothstein, supra note 14, at 359-62; Rudstein, Rape 
Shield Laws: Some Constitutional Problems, 18 Wm. & Mary L. Rev. 1, 43 (1976); Spector & 
Foster, supra note 27, at 111-12; Tanford & Bocchino, supra note 3, at 582. 

121. See generally C. Wright & K. Graham, supra note 4, § 5387, at 574-90; Berger, supra note 3, at 
52-72; Gilligan & Lederer, supra note M4, at 59-61; Rothstein, supra note M4, at 359-62; Rudstein, 
supra note 120, at 34-45; Spector & Foster, supra note 27, at 101-15; Tanford & Bocchino, supra 
note 3, at 578-89. 
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victim’s credibility by contradiction; (2) to impeach the victim’s ability to perceive 
or recollect the crime; (3) to provide a basis for expert opinion that the complain- 
ant fantasized the act; (4) to impeach the victim by proving previous false claims 
of rape; (5) to impeach the victim by a prior conviction for prostitution; (6) to rebut 
proof by the prosecution concerning the victim’s sexual conduct; (7) to prove that 
the defendant was under the mistaken belief that the prosecutrix was consenting; 
and (8) to show a pattern of sexual conduct so distinctive and so closely resem- 
bling the defendant's version of the encounter to prove consent. 


VI. CONSTITUTIONALLY REQUIRED EVIDENCE IN FEDERAL AND MILI- 
TARY CASES 


A. Federal Cases 


Only eight Federal appellate courts have interpreted Federal Rule 412 
since its enactment” Significantly, with the exception of Doe v. United States) 
this total does not include those Federal rape cases in which the trial judge 
admitted evidence of the victim’s sexual behavior and the admission was not 
appealed. 
Of the eight cases, all courts except Doe'™* held that the lower court 
properly excluded evidence of the victim’s sexual history2** In three cases, the 
circuit courts held this exclusion was proper, primarily because of the defendant's 





122. United States v. Cardinal, 782 F.2d 34 (6th Cir. 1986), cert. denied, 106 S.Ct. 2282 (1986); 
United States v. One Feather, 702 F.2d 736 (8th Cir. 1983); Doe v. United States, 666 F.2d 43 (4th 
Cir. 1981); United States v. Lavallie, 666 F.2d 1217 (8th Cir. 1981); United States v. Nez, 661 F.2d 
1203 (10th Cir. 1981); United States v. Holy Bear, 624 F.2d 853 (8th Cir. 1980); Government of 
Virgin Islands v. Scuito, 623 F.2d 869 (3rd Cir. 1980). 

123. Doe v. United States, 666 F.2d 43 (4th Cir. 1981), cert. denied, 455 U.S. 1000 (1982). 

124. Id. 

125. See supra note 122. In two oft-cited cases decided prior to the enactment of Fed. R. Evid. 412, the 
circuit courts upheld the exclusion of evidence of the complainant’s sexual conduct against 
constitutional attack. United States v. Kasto, 584 F.2d 268 (8th Cir. 1978), cert. denied, 440 U.S. 
930 (1979) (no violation of the defendant's right to confrontation where defendant was prohibited 
from cross-examining victim concerning any sexual activities between her and other men, and 
was forbidden to offer any evidence that she was wearing intrauterine device at the time of the 
offense}; Rozell v. Estell, 554 F.2d 229 (Sth Cir. 1977), cert. denied, 434 U.S. 942 (1978) (no 
violation of defendant's right to confrontation where defendant was prohibited from cross-exam- 
ining victim about specific acts of intercourse with others, since state interests outweigh the 
interests supporting the confrontation clause). 


142 





NAVAL LAW REVIEW @®XXXVII 


failure to lay a proper foundation to show its relevancy.” In United States v. 
Cai dinal,”’ the court held that evidence that the rape victim had reported other 
incidents of sexual assault by family members, including the defendant, and had 
subsequently withdrawn the charges due to fear of retaliation from her mother, 
was inadmissible. Although the defendant, in Cardinal, argued that the issue was 
one of credibility and not prior sexual conduct, the court found the proffered 
evidence to be exactly the type of evidence that was meant to be excluded by 
Federal Rule 412.1% The remaining cases considered the policy of Rule 412 in 
reaching the decisions.” 





126. United States v. Lavallie, 666 F.2d 1217 (8th Cir. 1981), held that the trial judge did not abuse his 
discretion in prohibiting defense counsel from asking witness, who cohabited with complainant, a 
general narrative question about a babysitting incident in which the victim allegedly failed to 
carry out her responsibilities. Absent an offer of proof, the court stated it was unable to ascertain 
what answer might have been given to the question. In United States v. Nez, 661 F.2d 1203 (10th 
Cir. 1981), the court held that the defendant's attempt to assert for the first time on appeal a 
theory of motive or bias as the necessary foundation for cross-examining the victim about two 
previous allegations of rape was improper. The evidence was excluded at trial, pursuant to Fed. R. 
Evid. 412(b)(2)(A) and 412(b)(2)(B). In United States v. Holy Bear, 624 F.2d 853 (8th Cir. 1980), 
the court found no error or abuse of discretion based upon trial judge’s instruction to counsel not 
to inquire into past sexual conduct of prosecutrix without laying foundation and making offer of 
proof. The defense counsel did not object to the instruction at trial. 

127. 782 F.2d 34 (6th Cir. 1986), cert. denied, 106 S.Ct. 2282 (1986). 

128. In addition to the defendant's failure to comply with the procedural requirements of Fed. R. Evid. 
412(c)(1), a key factor in the court’s decision was the defendant's failure to establish the falsity of 
the victim’s prior allegations of sexual assault. See, e.g., Hughes v. Raines, 64] F.2d 790 (9th Cir. 
198]) @istrict attorney's failure to prosecute did not prove the falsity of prior allegation); People 
v. Mandel, 48 NY.2d 952, 401 N.E.2d 185, 425 NY.S.2d 63 (1979), cert. denied, 446 U.S. 949 
(1980) (evidence excluded because falsity of prior allegation not established). 

129. United States v. One Feather, 702 F.2d 736 (8th Cir. 1983), held that the trial judge did not abuse 
his discretion in prohibiting defense counsel from asking the victim a question about her marital 
status which would bring to jury’s attention that she had an illegitimate child. The court found 
that the question indirectly elicited sexual behavior evidence, in violation of the policy of Fed. R. 
Evid. 412. The court, however, excluded the evidence under Fed. R. Evid. 403. In doing so, it 
noted that the policy of Fed. R. Evid. 412 may be taken into account in determining the amount of 
unfair prejudice under Fed. R. Evid. 403. In Government of Virgin Islands v. Scuito, 623 F.2d 
869 (3rd Cir. 1980), the court held that the district court did not abuse its discretion in denying 
defendant's motion for a psychiatric examination of the complainant on the ground that ordering 
such an examination would violate the spirit of Fed. R. Evid. 412. Cf United States v. Bear Ribs, 
722 F.2d 420 (8th Cir. 1983) (although the trial court did not mention Fed. R. Evid. 412 in its 
opinion, the court found no abuse of discretion where the trial judge refused to admit evidence of 
the victim's habit of publicly exposing herself and where the accused denied seeing the victim on 
the night in question). United States v. Shaw, 824 F.2d 601 (8th Cir. 1987), nals er a district 
court did not abuse its discretion in denying defendant's motion to introd to 
show that someone else was responsible for the condition of the victim's non-intact hymen. 





143 





WINTER 1988 @ Rape Shield Rules 


In Doe v. United States, the Fourth Circuit Court of Appeals significantly 
limited the scope of “constitutionally required” evidence in rape cases.™ In Doe, 
the victim appealed a pretrial order admitting evidence concerning the victim's 
past sexual behavior. This evidence initially consisted of the victim’s general 
reputation, sexual habits, and past sexual encounters.™ It further concerned a 
telephone conversation between the defendant and the victim.™ Finally, the court 
admitted evidence regarding the defendant's state of mind as a result of his 
conversations with the victim and his knowledge of her reputation. 

The defendant, in Doe, argued that the proffered sexual conduct evidence 
corroborated his testimony and supported his defense that either the victim 
consented or that the defendant reasonably believed in her consent.™ Therefore, 
pursuant to Rule 412(b)(1), the court was constitutionally required to admit the 
evidence. The court, however, excluded the evidence relating to the general 
reputation, sexual habits, and past sexual partners of the victim. It justified the 
exclusion under Rule 412 by emphasizing that the Constitution does not entitle 
the accused to present incompetent evidence.” Similarly, reputation and opinion 
testimony regarding the victim’s past sexual behavior does not support the claim 
that she consented or failed to tell the truth in this instance. Therefore, the 
proffered testimony is irrelevant and, necessarily, incompetent 

Regarding the telephone conversation between the victim and the 

‘accused, the court noted that conversations between the two are relevant and not 
excludable as improper evidence of past sexual behavior under Rule 412(b)2°* 
Accordingly, the court affirmed the allowance of this evidence. 


The court erroneously analyzed the issue of the admissibility of testi- 
mony from third parties allegedly showing the defendant's prior knowledge of the 
victim's past sexual activities. The court boldly side-stepped the constitutional 





Circuit court concluded that a non-intact hymen is not an “injury” within the meaning of 
412(b)(2)(A), and that Congress intended to permit the introduction of past sexual behavior 
evidence only where the evidence shows that an “injury” was sustained reasonably close in time 
to the alleged rape. 

130. 666 F.2d 43 (4th Cir. 198)), cert. denied, 455 U.S. 1000 (1982). 

131. Wd. at 47. 
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analysis mandated under Rule 412 by applying a general test of relevancy. 
Concerning Rule 412, the court stated: 


[T]he rule does not exclude the production of the victim's letter™ or 
testimony of the men with whom Black talked if this evidence is introduced 
to corroborate the existence of the conversations and the letter. ... There is 
no indication, ... that this evidence is to be excluded when offered solely to 
show the accused’s state of mind. Therefore, its admission is governed by 
the Rules of Evidence dealing with relevancy in general.“ 


It is unclear from the opinion whether the testimony of the men with whom 
Black talked is reputation or opinion testimony, or whether it concerns specific 
instances of sexual behavior. If the testimony of the men is of the latter variety, 
the court ignored the clear mandate of Federal Rule 412(b) by failing to determine 
whether the evidence was constitutionally required to be admitted. Absent an 
allegation by the accused that the sexual conduct evidence shows someone other 
than the accused was the source of semen or injury, or that the evidence shows 
prior sexual activity with the accused to infer consent, the drafters of Rule 412 
made the “constitutionally required” provision the sole means to determine the 
admissibility of sexual behavior evidence. Therefore, the court wrongfully cre- 
ated an evidentiary exception outside the rule and applied a general relevancy 
standard to determine admissibility of the evidence. 

Conversely, in Doe, the court opined that, if the testimony of the men in 


question is in the form of reputation or opinion evidence, such testimony is 
inadmissible under Federal Rule 412(a). In reaching the decision to admit the 
testimony concerning the victim’s promiscuity, the Doe court first refers to the 
legislative history of Federal Rule 412. It reiterates that reputation and opinion 
evidence are not relevant to the issue of the victim’s consent“? Then, the court 
attempts to distinguish the instant case by concluding that the evidence offered 





139. At the evidentiary hearing, Black testified that he had read a love letter the victim had written to 
another man. Id. at 47. The contents of the letter are not revealed in the opinion. The letter, like 
evidence of the telephone conversations, does not fall within the purview of Fed. R. Evid. 412(d). 
Therefore, its admissibility is governed by Fed. R. Evid. 403. 

140. 666 F.2d 43, 48 (4th Cir. 1981), cert. denied, 455 U.S. 1000 (1982). 

141. The only indication of the nature of the testimony of the men appears ana the court’s ) brief 
recitation of the defendant's testimony during the evidentiary hearing: “S 1 men p' I 
had told him the victim was promiscuous.” Id. at 47. 

142. Id. at 48. Earlier, in excluding evidence, the court concluded that reputation and opinion are not 
relevant indicators of the victim’s consent. 
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by the defendant bears on the accused's state of mind, an issue not covered by 
Federal Rule 412. 

The court's analysis misses the main point. Initially, the court properly 
asserts that the accused has offered the testimony to show he knew, pricr to the 
alleged offense, of the victim’s promiscuous reputation. It then, however, failed to 
complete the analysis. Even though the evidence bears upon the accused's state of 
mind, it was offered to show that the defendant believed the victim consented to 
have sexual intercourse. The court’s own words attest that, under Rule 412, such 
reputation evidence is irrelevant to the issue of consent.“ By labeling the above 
testimony “state of mind” evidence, however, the court erroneously admitted 
evidence proscribed by Rule 412. Despite the court's earlier recognition that 
there are sometimes extraordinary circumstances when reputation evidence will 
be constitutionally required,“* the court did not consider that possibility with 
respect to the testimony in question and chose to forego constitutional analysis. 

The net result of the Fourth Circuit’s decision in Doe, to admit the 
testimony of several men who told the defendant that the victim was promiscuous, 
is to put the victim in the same position as before the enactment of Rule 412. 
The court's misinterpretation of Federal Rule 412, in Doe, “threatens to turn back 
the clock to the time of Sir Matthew Hale and vitiate the utility of rule 412 as a 
means of implementing the federal legislative purposes motivating its 
enactment.” 


B. Military Cases 


The United States Court of Military Appeals first addressed the meaning 
of the “constitutionally required” provision in a trilogy of cases decided in July 
1983* In United States v. Dorsey,” the court developed a test to determine 
whether excluded evidence of the rape victim’s prior sexual intercourse with the 
accused's roommate was “constitutionally required” to be admitted. The defense 
claimed that the prosecutrix fabricated the charge of rape after the accused 
rejected her advances and rebuked her for alleged marital infidelity for having 





143. Id. 

144. Id. 

145. Id. at 47. 

146. Thus, the court’s erroneous ruling enables the defendant to bring before the jury reputation and 
opinion evidence that the court previously determined inadmissible. Id. 

147. Spector & Foster, supra note 27, at 97. 

148. United States v. Dorsey, 16 M.J. 1 (C.M.A. 1983); United States v. Elvine, 16 M.J. 4 (C.M.A. 
1983); United States v. Colon-Angueira, 16 M.J. 20 (C.M.A. 1983). 

149. 16 M.J. 1 (C.M.A. 1983). 
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engaged in sexual intercourse a few hours before with the accused’s roommate. 
The trial judge excluded the introduction of extrinsic evidence concerning the 
alleged sexual intercourse between the accused’s roommate and the victim!™ The 
trial court, however, permitted the accused to testify about what he believed 
concerning the alleged intercourse, as well as what the accused may have told the 
victim regarding it™ 

Focusing on the confrontation and compulsory process clauses of the 
sixth amendment, the Dorsey court held that the “constitutionally required” 
exception to Military Rule of Evidence 412 is based upon the accused's sixth 
amendment right to present a defense. This right encompasses the freedom to 
present evidence that is relevant, material, and favorable to the accused's 
defense!™ Courts are therefore “constitutionally required” to admit evidence 
meeting these three criteria’** 

In determining whether evidence is relevant, the Dorsey court adopted the 
standard of Military Rule of Evidence 401. This rule provides that evidence is 
relevant where it has “any tendency to make the existence of any fact that is of 
consequence to the determination of the action more probable or less probable 
than it would be without the evidence.” 

Next, in selecting a standard for materiality, the court stated: “it is 
necessary to consider the importance of the issue for which the evidence was 





150. The victim, a servicemember, testified at trial that the accuded, Dorsey, came to her dormitory 
room two times on the night in question looking for his roommate. Dorsey allegedly had locked 
himself out of his room. The accused’s roommate, Murphy, was in the victim's room, but he left 
with Dorsey after the second visit. Dorsey returned the third time alone. He then invited the 
victim to visit Murphy and him in their lounge. She agreed, in order to prevent him from coming 
back to her room. Dorsey was waiting for her when she left her room, and he escorted her to his 
room. Once inside, Dorsey prevented the victim from leaving and forcibly raped her. Dorsey, an 
Army private, testified that, on the third visit to the victim’s room, he invited her to his room but 
did not think she would come. After she came to his room, they sat on the bed and talked. Then, 
the victim stood up and stripped to her slip. Dorsey claimed he did not want to have sex with her. 
He testified he called her a married “whore” because she just had sexual relations with his 
roommate and now wanted to have sex with him. The victim began to cry and ran from his room. 
Md. at 2-3. 

151. id. 

152. Id. at 2-3. 

153. id. at 7-8. 

154. id. at 8. 

155. Hd. at 5-7. 

156. Hd. at 5. 

157. id. at 5. Mil. R. Evid. 401 provides: “Relevant evidence’ means evidence having any tendency to 
make the existence of any fact that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence.” 
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offered in relation to the other issues in this case; the extent to which this issue is 
in dispute; and the nature of other evidence in the case pertaining to this 
issue.”5® 

The court did not specifically define what evidence would be favorable to 
an accused's defense. In applying this third prong of the test, however, the Dorsey 
court considered the following to be favorable to the accused: any exculpatory 
evidence, any evidence which corroborated the accused's testimony, and any 
evidence which undermined the credibility of the sole prosecution witness!” 
Also, the court assumed that the balancing standard in subdivision (c)(3) of 
Military Rule 412 was applicable to determine whether evidence is constitution- 
ally required to be admitted. 

Applying the three-part test to Dorsey, the court found that the excluded 
evidence was relevant because a jury could find that it illustrated the victim’s 
feelings of guilt and revealed a motive for the victim to cry rape. Further, the 
evidence was material because it pertained to the victim's credibility The 
testimony was especially important because no other evidence was admitted to 
show the victim's feelings of guilt Lastly, the evidence was favorable to the 
defense because it undermined the credibility of the sole prosecution witness and 
corroborated the accused's testimony. Finally, in applying the balancing stan- 
dard in Military Rule 412(¢)(3), the court decided that, once the accused demon- 
strated the evidence was relevant, material, and favorable to his defense, it 
followed that his constitutional right to present the evidence was paramount 

There are several problems with the court’s analysis. First, in applying 
the relevancy test, the court lowered the threshold of admissibility to a standard 
based upon speculation and conjecture, thereby conflicting with the policy 
favoring exclusion which underlies Military Rule 412. The court determined that 
the evidence in Dorsey had some tendency to show the existence of a guilty state 
of mind. It reasoned that the accused’s testimony could lead one to infer that the 
victim believed, at least in part, that the accused’s statements regarding her 
promiscuity were true. The members could infer, in turn, that the victim might 
seek revenge against her insulter by falsely accusing him of rape2© The court's 





158. Id. at 6. 
159. Id. at 7. 
160. id. at 5. 
161. Hd. at 6. 
162. Id. at 6-7. 
163. id. at 7. 
164. Id. 

165. Hd. at 8. 
166. Id. at 5-6. 
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analysis, however, rests on mere conjecture rather than permissible inferences. 
In dissent, Judge Cook criticized the majority’s determination of relevancy and 
proclaimed that defendants in future cases need only utter three things to 
side-step the proscriptions of Military Rule 412 and guarantee relevancy: deny 
that the crime occurred, assert that he insulted the victim regarding her sexual 
behavior, and articulate a belief that the victim’s complaint was false—based upon 
her desire to retaliate against the insult ” 

Second, the materiality standards set forth in Dorsey are so low that the 
majority of rape cases will meet them. The rape victim is usually the only 
eyewitness to the rape, making her credibility a central issue in the case. 
Obviously, the accused will vigorously dispute her veracity. Further, Judge Cook 
noted some key factors which the majority failed to weigh properly: The prosecu- 
tion presented a very substantial case against the defendant; the accused’s 
testimony, that he wanted to have sex with the victim but later changed his mind, 
is incredible; the commanding officer of both the victim and the accused 
testified that the former was honest and truthful, while the latter was a liar;” 
someone as promiscuous as the victim likely would not become so hysterical upon 
being called a whore; and the victim’s hysteria following the incident also belied 
her fabrication of such a story.” Further, the record indicates the members were 
well aware that the victim had just engaged in sexual intercourse with the 
accused.” In short, there was abundant evidence against the accused, and the 
members were well aware of the facts underlying the evidence the accused sought 
to introduce. Consequently, the introduction of evidence of prior sexual acts 


would not be material to the determination of guilt or innocence. 

One final aspect of the court’s analysis deserves attention. Although it 
stated the balancing test prescribed in Military Rule 412(c)(3) was applicable to 
“constitutionally required” evidence, the court gave it superficial treatment in 
Dorsey. The court did nothing more than conclude that the evidence was admissi- 





167. Hd. at 12-13. Judge Cook recognized that, once this was done, “an accused will be as free as ever 
an accused was to intimidate and degrade an alleged victim regarding her sex life.” Id. Judge 
Cook, in his dissent, also expresses his opinion on the relevancy of the evidence: 


My problem in this case is that the theory of relevance accepted by the majority requires 
speculation upon speculation upon specul lation that [victim] would be hurt by 
the insult; speculation that she would then seek to retaliate ageinet appellant; and specule- 
tion that the method she would choose would be a false accusation of rape. 
168. Id. at 10. 

169. id. at 11. 

170. Id. 

171. ld. 

172. id. at 11-12. 
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ble under subdivision (c)(3) because it met the three-tier test of being relevant, 
material, and favorable to the defense.” Thus, it is unclear whether the balancing 
test of Military Rule 412(c)(3) remains as a fourth level of analysis or whether it 
was superceded by the three-step test. 

In United States v. Elvine.™ the three judges unanimously held that 
evidence of a rape victim’s reputation for promiscuity, and of acts of sexual 
intercourse with others before and after the alleged rape, was properly 
excluded* Unlike in Dorsey, the accused in Elvine failed to demonstrate any 
nexus between the prior acts and the charged offense. The accused, in Elvine, 
also failed to provide the judge with a theory of “why it was reasonable that an 
unmarried woman, such as the prosecutrix, who purportedly had a habit of 
indiscriminately engaging in sex, would probably falsely accuse the appellant of 
rape.”™ In his concurring opinion, Chief Judge Everett stated that some of the 
excluded evidence might have been constitutionally required to be admitted if it 
had been offered at trial for the express purpose of demonstrating a mistaken 
belief that the prosecutrix had given her consent.” In holding the reputation 
evidence inadmissible because it was not material, the court indicated that 
Military Rule 412(a) should not be construed as an absolute bar to evidence of a 
victim's reputation. It adopted the Dorsey analysis for “constitutionally required” 
evidence. 

The third in the triad of July 1983 cases concerning Military Rule 412 is 
United States v. Colon-Angueira.™ In it, the trial court forbade appellant to offer 
evidence of the victim's extramarital sexual conduct after the alleged rape.” 


Through this evidence, the accused sought to show a motive for the prosecutrix to 
consent to sexual intercourse with appellant!™ The court held the trial court 
erred in not admitting the above evidence Since the excluded evidence reason- 
ably could not have changed the verdict, however, its exclusion constituted 
harmless constitutional error.** 





173. id. at 8. 

174. 16 M.J. 14 (C.M.A. 1983). 
175. Md. at 18-19. 

176. Id. at 16. 

177. Hd. at 19. 

178. Id. at 18. 

179. 16 M.J. 20 (C.M.A. 1983). 
180. id. at 26. 

181. id. at 27. 

182. id. 

183. id. at 27-29 
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Applying the three-step test developed in Dorsey, the court determined the 
excluded evidence was relevant, material, and favorable to the accused’s case. 
Judge Fletcher, writing for the majority, found the excluded testimony was 
relevant because it tended to show emotions in the prosecutrix toward her 
husband before and after the alleged offense which may have caused her to 
consent. Further, the court found such evidence was material because, as in 
Dorsey, it pertained to the crucial issues of the victim's credibility and consent. 
Last, the evidence was favorable to the accused’s case because it would have 
added “some slight weight and substance to the... defense evidence of motive 
already admitted in this case.”"*> 

The court’s reasoning in Colon-Angueira closely resembles that of Dorsey. 
The Colon-Angueira court, however, stretched the threshold requirements for 
relevancy beyond those set forth in Dorsey. The majority in Colon-Angueira 
declared admissible sexual conduct evidence which might support an inference 
that the victim consented to have intercourse with the accused in retaliation 
against her husband’: infidelity. The court, however, failed to explain why an 
accused who thought he was engaging in consensual sexual intercourse would use 
a knife to cut the victim’s bra straps and select the bushes as the place for their 
sexual activity!®% One commentator labeled the accused’s imaginative theory of 
admissibility in Colon-Angueira a “forensic fable.” Judge Cook's dissent best 
illustrates the problems in the majority’s interpretation of the “constitutionally 
required” provision: 





184. Id. at 24-26. The accused presented no evidence connecting the victim’s emotional state before 
the alleged rape with her emotional state during her acts of intercourse with others subsequent to 
the alleged offense, except for defense counsel’s averment that it was a four-month period. 
Notwithstanding this lack of support, the court found “a four-month period does not per se mean 
that the subsequent emotional state was not relevant to the prosecutrix’ emotion at the time of the 
offense.” Id. at 26. 

185. Id. at 27. 

186. During the trial the accused admitted having sexual intercourse with the prosecutrix, but 
asserted that she was willing and responsive. He admitted he had a knife and that he used it 
unnecessarily to cut her bra straps and to cut branches as they moved through the bushes. The 
victim testified that the accused, a customer in her taxicab, pulled a knife and ordered her to 
drive to a secluded spot where he ordered her out ~f the cab. After removing her shirt, he cut her 
bra straps. He then ordered her to remove the remainder of her clothing, and raped her. Id. at 
22-23. 

187. See C. Wright & K. Graham, supra note 4, § 5387, at 81 (Supp. 1985). 
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[T]he majority arrives at the conclusion that admission of evidence that the 
prosecutrix later had consensual intercourse with her co-workers could 
theoretically have tended to prove that the intercourse with appellant was 
also consensual. I consider this utter nonsense, for given sufficient time 
and imagination, and absent any restrictions on length or probability, I am 
confident that a sequence of inferences can be fashioned such that virtually 
any fact, theoretically, could be said to support any other. But the judicial 
process cannot function with such a theory of relevance.” 


In Dorsey, Elvine, and Colon-Angueira, the Court of Military Appeals has 
accomplished what the Doe'® court failed to do by defining a framework for 
analysis to determine when evidence is constitutionally required to be admitted. 
Additionally, the three decisions make it clear that courts may be constitutionally 
required to admit reputation and opinion evidence despite the clear language and 
purpose of Military Rule 412(a)™ In attempting to define the “constitutionally 
required” provision of Military Rule 412, the court has in effect replaced it with 
the three-part test developed in Dorsey. 

Since Dorsey, Elvine, and Colon-Angueira, the court has decided six 
cases™ which raised issues concerning Military Rule 412. An attempt to explicate 
the troublesome rationale of the earlier cases appears in United States v. Holli- 
mon” In Hollimon, decided shortly after Dorsey, the court upheld the trial 
court’s exclusion of evidence of the victim's prior sexual behavior and reputa- 
tion? The court applied the three-part test both to the evidence of specific acts 
and the reputation evidence. It found the latter irrelevant because the accused's 
proffer fell short of establishing his theory that the victim habitually consented to 
sex freely and indiscriminately. The accused offered this evidence to show that 
her conduct was in conformity therewith on the occasion in question!™ The court 
also held that testimony concerning the victim's prior sexual activities was not 
relevant because there was no indication that the accused’s encounter with the 





188. id. at 31. 

189. 666 F.2d 43 (4th Cir. 198]). 

190. United States v. Dorsey, 16 M.J. 1, 5 (C.M.A. 1983); United States v. Elvine, 16 M.J. 14, 18 (C.M.A. 
1983); United States v. Colon-Angueira, 16 M.J. 20, 24 (C.M.A. 1983). 

191. United States v. Saipaia, 24 M.J. 172 (C.M.A. 1987); United States v. Means, 24 M.J. 160 (C.M.A. 
1987); United States v. Fox, 24 M.J. 110 (C.M.A. 1987); United States v. Carr, 18 M.J. 297 (C.M.A. 
1984); United States v. Pickens, 17 M.J. 391 (C.M.A. 1984); United States v. Hollimon, 16 M.J. 
164 (C.M.A. 1983). 

192. 16 M.J. 164 (C.M.A. 1983). 

193. Id. at 167. 

194. Id. 
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victim was under circumstances similar to the victim’s prior sexual encounter. 
Significantly, the court stated that, in some instances, courts might be constitu- 
tionally required to admit reputation evidence concerning the victim.™> For 
instance, in a prosecution for assault with intent to rape, evidence that the 
accused knew of the victim’s unchastity prior to the assault might tend to negate 
the required specific intent to rape! 

Three cases” interpreting Military Rule 412 have been decided since 
there has been a change in the composition of judges on the Court of Military 
Appeals.* In United States v. Means,” the court held that absent an offer of proof 
that the victim had a history of making claims of rape and that her false claims 
would have reflected on the issue of credibility, the military judge did not abuse 
his discretion in refusing to permit the defense to cross-examine the victim 
concerning her claims of rape in the past. 

In United States v. Fox the court held that whether the victim was 
promiscuous or had a reputation for promiscuity was neither relevant nor mate- 
rial to an appropriate sentence. The court also held that evidence of the victim’s 
unchaste character was not admissible to show she had not been traumatized by 
the assault. Chief Judge Everett, however, noted that this evidence would have 
been admissible relevant to the level of trauma suffered by the victim, if defense 
counsel had offered a basis for his assertion™ Although the court held that 
evidence of the victim’s reputation was neither relevant nor material to an 
appropriate sentence, it is important:to note that the appellant was permitted to 
testify concerning his state of mind, and his beliefs about the victim and her 
reputation Thus, the “inadmissible” past sexual conduct evidence reached the 
court members through alternative means. Judge Cox also reiterated that Mili- 
tary Rule 412 is primarily a rule of relevance2® 





195. Id. 

196. Id. at 166. 

197. United States v. Saipaia, 24 M.J. 172 (C.M.A. 1987); United States v. Means, 24 M.J. 160 (C.M.A. 
1987); United States v. Fox, 24 M.J. 110 (C.M.A. 1987). 

198. Judge William Cook retired on March 31, 1984. He was replaced by Judge Walter T. Cox III on 
September 6, 1984. Judge Albert Fletcher retired on September 11, 1985. He was replaced by 
Judge Eugene R. Sullivan on June 6, 1986. Robinson O. Everett is the presiding Chief Judge. 

199. 24 M.J. 160 (C.M.A. 1987). 

200. 24 M.J. 110, 112 (C.M.A. 1987). 
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In United States v. Saipaia2™ the court held that the military judge was 
correct in refusing both cross-examination of the victim and direct evidence 
concerning the victim's past acts of prostitution. The defense theory was that the 
victim was preoccupied with sexual activity and manipulation of men and that 
this contributed to her psychotic disorders, manifested by a false accusation 
against the appellant2% Chief Judge Everett opined that if the appellant had 
conceded that he had sexual intercourse with the victim but had claimed that it 
was consensual and that she had accused him of rape because he had failed to pay 
her price, then her prior activity as a prostitute would have been relevant and 
constitutionally required under Military Rule 412 Again, as in Fox, evidence of 
prior sexual conduct reached the triers of fact through other means. The defense 
was permitted to support their theory by offering expert testimony about the 
victim's psychological makeup, including the reasons for their opinions about her 
various disorders—specifically, her history of prostitution?” 

Based upon the Court of Military Appeals’ interpretation of Military Rule 
412, it appears that the following sexual behavior evidence is “constitutionally 
required” to be admitted: (1) Evidence offered to show the victim's bias or motive 
to make a false accusation; (2) evidence offered to show the victim’s motive to 
consent; (3) evidence of a repeated, specific pattern of behavior to show consent; 
(4) evidence of the accused’s state of mind to show mistaken belief in the victim’s 
consent; (5) evidence of the accused's state of mind to negate the element of 
specific intent in cases of attempted rape or assault with intent to commit rape; (6) 
basis of expert psychological or psychiatric opinion offered to show that the 


victim fantasized, fabricated, or invented the acts charged; and (7) evidence on 
sentencing offered to show the level of trauma suffered by the victim from the 
accused's assault. 


VI. CONCLUSIONS 


Facially, Federal Rule 412 and Military Rule 412 provide protection 
during trial for victims, most of whom are likely to be women, of rape and 
nonconsensual sexual offenses. Both the congressional and military drafters 
specifically intended to change the common law tradition of allowing evidence of 
a victim’s sexual activities at trial which not only degraded and embarrassed the 
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victim, but also clouded the real issues in the case. In doing so, the drafters hoped 
that the rules would also encourage victims to report rapes and nonconsensual 
sexual offenses, as well as to cooperate in prosecuting the offender. Thus, their 
intentions were noble. 

Underneath their surfaces, however, both rules create substantial inter- 
pretational problems. Failure to define adequately the meaning of “past sexual 
behavior,” “injury,” and the “notwithstanding” clauses are just a few examples of 
poor drafting which allow for varied interpretation and potential undermining of 
the rules’ purposes. The procedural requirements of Military Rule 412 weaken 
the rule’s intent “to limit victim embarrassment and harassment” by virtually 
eliminating the fifteen-day notice requirement. Drafters further procedurally 
limited Military Rule 412 by allowing the evidentiary hearing to be conducted 
with spectators present and by leaving open the possibility that the rule is not 
applicable during the article 32 preliminary hearings. Additionally, Federal Rule 
412 unjustifiably limits its application to rape and attempted rape victims. 
Victims of other consensual (usually with an underage person) and nonconsen- 
sual sexual offenses deserve equal protection. 

Unequivocally, the most serious problem with both rules is the interpreta- 
tion of the “constitutionally required” provision. Although drafters added it to 
the rules to ensure that Federal and Military Rule 412 did not protect the victim at 
the expense of the defendant's constitutional rights, the provision was unneces- 
sary. Obviously, a rule of evidence cannot supersede the Constitution. The 
accused enjoys constitutional protections without the rules’ drafters so providing 
in Rule 412. More importantly, the “constitutionally required” provision has 
created uncertainty and confusion in Federal and military courts. By neither 
delineating specifically what evidence is “constitutionally required to be admit- 
ted,” nor establishing a framework for analysis, Congress and the military 
drafters have given broad discretion to Federal and military courts. This is, of 
course, in light of no definitive ruling from the Supreme Court regarding the 
admissibility of sexual history evidence. 

Initially, Federal Rule 412 and Military Rule 412 served their primary 
purpose of protecting the privacy of the victim by excluding irrelevant sexual 
behavior evidence. Cases such as Doe, Dorsey, and Colon-Angueira, however, 
expose significant interpretational problems. Evidently, the Doe court did not 
consider itself bound by the provisions of Federal Rule 412, as it ignored the 
requirement to conduct necessary constitutional analysis and declared the rule 
inapplicable when evidence is offered to show lack of intent. Moreover, although 
the Court of Military Appeals has conscientiously developed a framework for 
analysis of sexual behavior evidence, the court has changed Military Rule 412 
into a low-threshold rule of relevancy. This transformation favors admissibility of 
sexual conduct evidence whenever the accused articulates a theory of admissibil- 
ity based upon mere conjecture and speculation. 
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In the final analysis, due to the shortcomings of Federal and Military Rule 
412, victims of rape and nonconsensual sexual offenses still run the risk that their 
private sexual behavior needlessly will be made public at trial. The poorly drafted 
rules have created many interpretational problems and have failed in their 

Federal and Military Rule 412 should be amended by applying the balanc- 
ing test found in Federal and Military Rule 403, coupled with a victim's right to 
appeal an adverse pretrial ruling. An amended Rule 412 should apply to both 
consensual and nonconsensual offenses. The rule should also contain a notice 
provision and a closed hearing on the admissibility of sexual conduct evidence 
provision which apply during trial and preliminary hearings. 

Most importantly, the “constitutionally required” provision and the repu- 
tation or opinion evidence provision should be deleted. Instead, a new provision 
should be drafted which allows evidence of the victim's other sexual conduct in 
the form of specific instances which (1) is offered to show the victim's motive to 
consent, (2) is offered to show the victim’s bias or motive to make a false 
accusation, (3) is offered to show a repeated, specific pattern of behavior to show 
consent, (4) is offered to show the accused's state of mind to show mistaken belief 
in the victim’s consent, (5) is offered to show the accused's state of mind to negate 
the element of specific intent, (6) was part of the circumstances surrounding the 
commission of the offense of which the accused is charged, (7) is the basis of 
expert psychological or psychiatric opinion offered to show that the victim 
fantasized, fabricated, or invented the acts charged, (8) is offered to show a 
source of semen, pregnancy, or injury, (9) is offered to impeach the victim's 
testimony, or (10) is offered on sentencing to show the level of trauma suffered by 
the victim from the accused’s assault. 

Amending Federal and Military Rule 412 would create needed consis- 
tency and protect the victim's privacy, while ensuring that the accused's constitu- 
tional rights are protected. 
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FEDERAL IMMUNITY FROM STATE TAXATION AND 
THE CONTRACT MANAGEMENT OF MILITARY 
COMMISSARIES 


Lieutenant Commander Clayton R. Sanders, Jr., JAGC, USN * 


I, INTRODUCTION 


In September 1983, the President's Private Sector Survey on Cost Control 
(hereinafter the Grace Commission) published its recommendations for improv- 
ing the efficiency of Federal operations. Among its reports was one dealing with 
the “privatization” of Federal functions; that is, the substitution of private 
contractors for government employees in certain operations. Military commis- 
saries are one function the Grace Commission recommended for privatization! 
The commission’s conclusion was that a private operator of “warehouse” grocery 
stores could operate commissaries at no cost to the government, thus eliminating 
the subsidies now required? 

This comment does not presume to be a comprehensive critique of the 
Grace Commission’s recommendation. Some discussion of its methodology and 
conclusions is, however, necessary to frame the issue of the impact of state and 
local taxation on the contracting decision. 

First, it must be admitted that the commission pointed up real deficien- 
cies in the structure of commissary management. Notable among these are the 
fragmentation of the system among the branches of the service and the failure to 
account for “hidden” costs provided from general base operating funds? From 
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that point, the commission's findings are flawed by poor research and conclusion 
jumping. The commission's findings on the nature and operation of commissaries 
were drawn from a sample of exactly 2 out of 271 commissaries in the continental 
United States, the remainder of its data coming from interviews with senior 
officials and library research.‘ From this limited view, the commission concluded 
that commissaries are essentially equivalent to “warehouse” grocery stores in 
the civilian market5 Finding that the savings provided by “warehouse” stores 
very nearly equal those provided by commissaries, the commission concluded 
that a similar benefit could be provided to military personnel by offering a 
“warehouse” store operator the opportunity to rent out existing commissaries for 
similar operations.® 

The commission’s recommendation is a pleasant conclusion; unfortu- 
nately, it is based on faulty assumptions. A “warehouse” store, judging from the 
commission’s data, does manage to provide nearly comparable savings to a 
commissary, while still making a profit. This does not mean that the two types of 
stores are identical, or even comparable. The commission based its assumption 
of equivalence simply on a comparison of the product mix offered, with no 
consideration of service or volume. A warehouse grocery store is able to survive 
on extremely slim margins because of enormous volume, generated by low 
prices, long hours, and advertising. Additional help comes from cutting services. 
Although any commissary patron will tell you that commissaries are crowded, it 
is important to remember that their hours of operation are much more limited 
than those of warehouse stores, which are typically open seven days a week, often 
twenty-four hours a day. Further, the commissary’s patron population is more or 
less fixed. It cannot draw in additional volume through advertising. Due to that 
fixed population, additional hours would be unlikely to generate significant 
additional volume. Nor do commissaries cut costs by cutting services. Within the 
limits imposed by crowding, they typically offer services comparable to those of a 
normal supermarket. The commission, then, has indulged in the comparison of 
apples with oranges. If commissary savings and services are to be maintained at 
present levels, a warehouse grocery store is not an acceptable substitute. 

Perhaps the most telling illustration of this is the internal inconsistency of 
the commission’s argument. The commission deplores the competition of the 
government with the private grocery industry.’ If commissaries are really equiva- 
lent to warehouse stores, and warehouse stores really offer comparable savings, 
this competition could hardly be said to be unfair. Further, it seems unlikely that 
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military personnel would continue to travel long distances and brave the crowds 
to shop at commissaries if they could get the same products, prices, and services 
at a local warehouse store. The commission cannot have it both ways. Either 
commissaries provide competition for regular supermarkets, and therefore a real 
benefit to military personnel, or they are minimally competitive with warehouse 
stores and provide an illusory benefit. In the first case, commissary subsidies 
are paying for real value to personnel. In the second, commissaries should be 
dying on the vine from lack of business, which is hardly the case. The figures 
generated by the Grace Commission Report, then, cannot be relied upon to 
reflect reasonable expectations from contracting out commissary operation. 

Despite the flaws in the reasoning of the Grace Commission, “privatiza- 
tion” remains a watchword in some circles of government. Recently, the Office of 
Management and Budget announced its intention to direct the Department of 
Defense to conduct a test of commissary contracting® In order to evaluate the 
potential benefit of contract operation, it is necessary to compare the costs of 
government operation of commissaries with the costs of having the same services 
provided by a private contractor. Since the grocery industry as a whole was 
producing earnings of only 0.5% of sales as of 1980,? a contractor providing the 
present level of commissary savings and services would, logically at least, have to 
be subsidized to some extent. It is with one much neglected component of that 
subsidy that this comment is concerned. 

As functions of the Department of Defense, military commissaries are 
completely immune from direct state and local taxation. As is more fully 
explained below, any separation of the management of commissaries from the 
Federal government may result in liability on'the part of the.manager for such 
taxes. Because all cost savings to the government resulting from greater effi- 
ciency of operation by contractors, or from a system of competitive bidding, 
would at least partially be offset by the tax burden, an understanding of the tax 
liability likely to be faced by contract operators is critical to an intelligent 
evaluation of management options. 

; This comment discusses the development and status of the concept of 
Federal immunity from state and local taxation, and its applicability to Federal 
functions performed by private contractors. While the focus is on commissary 
contracting, many of the principles discussed apply to the contracting out of any 
major governmental function. Various types of state and local taxes and their 
impact on contractors operating commissaries are then examined to suggest the 
extent to which any cost benefit from contracting will be offset. 
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II. SCOPE AND OPERATION OF THE DOCTRINE OF FEDERAL IMMUNITY 
FROM STATE AND LOCAL TAXATION 


A. Development of the Doctrine of Federal Immunity 


The constitutional basis and early history of the doctrine of Federal 
immunity from state taxation have been frequently expounded in published 
sources,” and no more than a brief review will be attempted here. The doctrine 
was first announced by the Supreme Court in McCulloch v. Maryland” That case 
invalidated a Maryland law, effectively a tax on the issuance of bank notes, as 
applied to the United States. The Court opted for absolute immunity for the 
United States from state taxation, noting that it was not well suited to determine 
what degree of taxation might be permitted without interference in Federal 
operations. After considerable expansion during the nineteenth and early twen- 
tieth centuries, the doctrine of Federal immunity reached what is generally 
regarded as its turning point in the case of James v. Dravo Contracting Co™ The 
Supreme Court, breaking with a long line of precedent, there upheld a state gross 
receipts tax applicable to receipts from a Federal contract, finding that no “direct 
burden” was placed on the Federal government“ The mere fact that the govern- 
ment’s costs might be increased by the application of state taxes to a contractor 
was no longer enough to invalidate the tax. The direction of the law was con- 
firmed a few years later in the cases of Alabama v. King & Boozer and Mayo v. 
United States.“ With these two cases, the Court established the “legal incidence” 
doctrine, which has controlled the issue ever since. In King & Boozer, astate sales 
tax was found applicable to a Federal contractor, despite the fact that the tax 
would be passed on to the United States. Thus, the legal incidence of the tax, and 
not its economic burden, was determinative. This was confirmed in Mayo, where 





10. See generally United States v. New Mexico, 455 U.S. 720, 730-38 (1982); Hodge, State Taxation 
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Note, Washington v. United States: A McCulloch Progeny, 29 Loy. L. Rev. 1164 (1983); Annota- 
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L.Ed.2d 719 (1976). 

11. 17 U.S. (4 Wheat.) 316 (1819). 
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13. 302 U.S. 134 (1937). 
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15. 3144 US. 1 (194)). 

16. 319 U.S. 441 (1943). 


160 





NAVAL LAW REVIEW @XXXVII 


an inspection fee levied directly on the United States as the owner of property (in 
this case, fertilizer) by the state of Florida was struck down. 

As a commentator has noted,” stating the legal incidence rule is consider- 
ably easier than applying it. The rule has been continually refined in the years 
since King & Boozer and Mayo, with cases centering on two primary issues: (1) 
The definition of legal incidence; and (2) determination of the entities eligible for 
the immunity. These two issues have also provided the focus for most attempts at 
tax planning in this area. As a third factor, the Supreme Court has consistently 
stated that state taxes must not discriminate against the Federal government, nor 
interfere with its operation.“ This factor has little application to tax planning, 
however, and will not be considered here in detail. 


B. Legal Incidence Cases 


The question of where the legal incidence falls was at first determined by 
reference to state law.° Some states took advantage of this rule to draft their 
statutes in such a way as to place the legal incidence beyond the reach of Federal 
immunity, while still effectively taxing Federal activities. The Supreme Court 
reacted in the cases of First Agricultural National Bank v. State Tax Commission” 
and United States v. State Tax Commission of Mississippi2" In First Agricultural, 
the Court held that the mere fact that a party charged with collection of a tax is not 
required to pass it on to his customer under state law is not determinative of legal 
incidence. Looking beyond the plain language of the statute, the Court found a 


legislative intent that the tax be passed on to the purchaser, which placed the legal 
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incidence on the United States” Mississippi, on the other hand, involved a tax 
which, by its terms, was levied on the United States2* but which was to be 
collected by vendors to the government, who were primarily liable for the tax. 
The Court rejected the lower court's suggestion that primary liability for the tax is 
equivalent to legal incidence. Focusing on the fact that the “economic reality” of 
the transactions mandated that the tax be passed on, the Court found the legal 
incidence on the United States, and the tax invalid. Another obvious example of 
legislative manipulation involved a California tax on leases of personalty. When 
the tax law, which contained a provision requiring that the burden be passed on to 
the lessee, was struck down as applied to leases to the United States“ the 
legislature simply amended the statute to al'ow lessors to voluntarily absorb the 
burden. The Ninth Circuit was not impressed by this change, finding that other 

_ provisions of the law still gave lessors a strong motivation to pass the tax on to the 
lessee, and again invalidated the tax as applied to leases to the United States?* 
While the exact definition of legal incidence remains unclear, these cases indi- 
cated that statutory manipulation would not suffice to remove it from the United 
States. 

In Kern-Limerick, Inc. v. Scurlock2® the Supreme Court opened a new 
field of controversy by approving the contractual expansion of the immunity of 
the United States to government contractors. Kern-Limerick had a cost-plus- 
fixed-fee contract with the government which provided that the contractor acted 
as a purchasing agent for the government. Title passed directly from the vendor 
to the government, and government approval was required for each bid and 
purchase. Purchase orders disclosed the fact that the government was the pur- 
chaser, although payment was made through the contractor. Kern-Limerick chal- 
lenged the applicability of the Arkansas sales tax to its purchases as agent for the 
government, and the Supreme Court struck down the tax, finding its legal 
incidence to be on the government. King & Boozer was distinguished on the basis 
of the contract terms making Kern-Limerick a government purchasing agent. It 
should be noted that no effort was made to characterize Kern-Limerick as an 
instrumentality of the United States. 





22. 392 U.S. 339, 348 (1968). 
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A commentator has criticized Kern-Limerick because it “allows the gov- 
ernment, through careful contract draftsmanship, to restore to private parties the 
very immunity withdrawn by King & Boozer." In fact, the Supreme Court began 
a retreat from the implications of the Kern-Limerick decision shortly after it was 
rendered. The beginning of the retreat is found in the area of use taxes. In Detroit 
v. Murray Corporation of America, the Court found the legal incidence of a use 
tax on materials and work in progress to be on the contractor, despite the fact that 
legal title to the goods had passed to the United States. Significantly, the Court 
based its decision on a finding that the contractor possessed the property for its 
own private ends.” As noted below, private benefit is commonly considered a 
disqualification for government instrumentality status, but it has little to do with 
agency. The concept was applied again in United States v. Boyd,*° where the Court 
upheld a state use tax on government-owned equipment in a contractor’s hands, 
where the contract was for the management of a governrent plant, noting that the 
contractor was working for its own private benefit. 

Although limited to the sales tax area by this line of cases, Kern-Limerick 
had continuing vitality. In United States v. Nevada Tax Commission the Nevada 
district court found a Federal contractor to be an agent of the government through 
terms similar to those in Kern-Limerick, and invalidated the Nevada sales tax on 
its purchases. On the other side of the coin, a case from the Western District of 
Virginia found a Federal contractor subject to state sales tax because its contract 
failed to state that it was a government purchasing agent. 

That vitality was cast in doubt by the Supreme Court’s 1982 decision in 
the case of United States v. New Mexico2* New Mexico dealt with the applicability 
of the state’s gross receipts and compensating use taxes to two contractors’ 
operating facilities for the Department of Energy and one contractor performing 
construction and repair work at the facilities. Justice Blackmun, writing for a 
unanimous court, noted the confusing state of the law in this area, and proposed 
to return to the constitutional roots of the immunity doctrine.* Citing the “private 
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benefit” cases with approval, he stated: “a finding of constitutional tax immunity 
requires something more than the invocation of traditional agency notions: to 
resist the State's taxing power, a private taxpayer must actually ‘stand in the 
Government's shoes’. Explicitly adopting an “instrumentality” standard after 
rejecting “agency,” the opinion suggests that considerations of federalism 
require that mere draftsmanship not determine an entity’s tax status: 


Granting tax immunity only to entities that have been “incorporated into the 
government structure” can forestall, at least to a degree, some of the 
manipulation and wooden formalism that occasionally have marked tax 
litigation—and that have no proper place in determining the allocation of 
power between co-existing sovereignties.° 


As noted below, it is impossible for a private contractor, operating for profit, to 
qualify as an instrumentality of the government. Once the Court settled on an 
instrumentality standard, the result, upholding the taxes, was inevitable. 

While Justice Blackmun’s intention to establish a single “instrumenta- 
lity” standard, and to prevent the extension of Federal tax immunity by contract, 
seems clear, the legal effect of the New Mexico decision remains somewhat 
doubtful. First, Kern-Limerick was not explicitly overruled, and the issue of sales 
tax per se was not before the court. The case could, therefore, be viewed simply as 
an extension of the line of use tax cases cited above. Second, the entire section of 
the opinion dealing with the instrumentality standard could be regarded as mere 
dictum, because the contractors before the court could not meet even the contract 
agency standard of Kern-Limerick=” One commentator has, in fact, gone so far as 
to suggest that a double-standard continues to exist, with use taxes governed by 
New Mexico, while sales taxes remain subject to incidence-shifting contracts 
under Kern-Limerick* 

In retrospect, a double-standard theory appears based more on govern- 
mental wishful thinking than on legal reality. While the New Mexico opinion does 
not directly address sales taxes, its intent is clear. The government attempted to 
distinguish the Boyd case by arguing that the use tax there was a “privilege” tax, 
while the New Mexico use tax was a compensating tax designed to enforce the 
gross receipts tax. As a compensating use tax, the government argued, it ought to 
be analyzed as a sales tax under Kern-Limerick. Although the court went on to 
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find that tax valid even under Kern-Limerick, the government's argument was 
specifically rejected as a distinction without a difference. Further, the govern- 
ment has been notably unsuccessful in pursuing the double-standard argument 
since the New Mexico decision. 

Although the Supreme Court has not spoken to the issue,” the Ninth 
Circuit has addressed it twice. In United States v. California State Board of 
Equalization,“ the government attempted to distinguish New Mexico by showing 
that the contractor was, in fact, an agent of the government in precisely the same 
terms approved in Kern-Limerick. The court was unimpressed. Noting that the 
agency was a mere sham to obtain for the contractor the benefit of favorable 
prices negotiated by the General Services Administration, the court applied the 
“instrumentality” standard and upheld the sales tax on contractor purchases. 
The second case, In Re Howell,“ provides a novel presentation of the issue. The 
bankruptcy court had denied a state priority claim for sales and use taxes against 
the estate of a bankrupt Federal contractor, on the ground that the contractor was 
immune. The Ninth Circuit, citing Board of Equalization, again applied the 
“instrumentality” standard, and found the tax applicable. A further illustration 
of the lower courts’ attitude toward incidence shifting after New Mexico was 
provided by the Fourth Circuit in United States v. Montgomery County, Mary- 
land.® In that case, the National Institutes of Health had contracted with several 
motel operators to provide rooms for visiting outpatients. The cost of the rooms 
was borne entirely by the government. At issue was a local hotel/motel accommo- 
dations tax, the incidence of which was on the person “obtaining” the room. The 
court, in a display of interpretive gymnastics, found the incidence to be on the 
person sleeping in the room regardless of the fact that the government contracted 
and paid for the accommodations. 

Pending a definitive statement from the Supreme Court, the prudent 
planner will regard the door opened by Kern-Limerick to have been closed, if not 
locked. The Supreme Court has, in intention at least, woven together the threads 
of incidence and instrumentality, and it is to the instrumentality cases that the 
government must look for any extension of its immunity. 
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Before examining the instrumentality cases, however, it is necessary to 
revisit the area of state legislative manipulation of incidence. In Washington v. 
United States,“ the Supreme Court was confronted with a state tax law which 
blatantly singled out Federal contractors for different treatment. In 1941, Wash- 
ington amended its sales tax statute to shift the incidence of tax on building 
materials from the contractor to the landowner, who then had to pay on both 
materials and the contractor’s labor and markup. In 1975, the Washington 
legislature shifted the incidence back to the contractor, but only for projects 
owned by the Federal government.*. Thus, the Court was presented not only with 
incidence shifting, but potential discrimination as well. 

In a 5-4 decision, the Court upheld the tax. Approving the shift of 
incidence, the majority noted that it accommodated Federal and state interests by 
avoiding a tax on the United States, while also avoiding a forfeiture of revenue by 
the state. 

This facile analysis flies in the face of the Mississippi State Tax Commis- 
sion and First Agricultural” cases, and ignores a principle stated by Chief 
Justice Marshall in McCulloch: “(Federal immunity] does not deprive the states of 
any resources which they originally possessed’ With the exception of real 
property taxes, this remains true today. Federal operations are for the general 
welfare, and, with few exceptions, would not be undertaken by private enterprise. 
If the Federal government did not conduct them, the state governments would 
have to do so, or they would remain undone. In either case, the state would derive 
no revenue from them. In economic terms, allowing a state government to derive 
revenue from Federal activities is a transfer payment from taxpayers in states with 
few Federal activities to the coffers of those with many. Such payments have no 
sound basis in policy, except to the extent they compensate states for additional 
costs imposed by the presence of Federal activities. Such compensation is better 
dealt with directly by payments analogous to school impact aid than through the 
hidden taxation involved in a transfer payment. In this decision, the Court allows 
the states to decide the extent to which they will burden the Federal government 
rather than leaving the decision to Congress where those effectively being taxed 
have elected representation. 
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Regarding the discrimination issue, the majority ignored the apparent 
discriminatory intent of the Washington legislature. In United States v. County of 
Fresno,” the Court upheld a tax on lessees of Federal real property, where the tax 
on a lease of private property fell on the lessor, noting that the tax on the 
transaction as a whole was the same. In Washington, the majority seized upon this 
analysis to declare the tax nondiscriminatory, finding that the transaction as a 
whole would actually be taxed less in a Federal project, because the contractor's 
labor and markup would go untaxed. While this appears logical at first glance, it 
is important to note that, in Fresno, the tax applied to the lessee whenever the 
lessor was tax-exempt, and not only when the lessor was the Federal government. 
The Court has thus approved the imposition of a burden on the Federal govern- 
ment which is not imposed on other tax-exempt property owners. 

The weaknesses of the majority opinion did not go unremarked. A strong 
dissent by Justices Blackmun, White, Marshall, and Stevens™ distinguished 
“appropriate” state taxation, which has only an incidental effect on Federal 
operations, from “inappropriate” taxation, which is imposed directly or indi- 
rectly on the United States. The dissent focused on the intent of the Washington 
legislature, finding that it meant to “get at” the United States through the shift in 
incidence. In the view of the dissent, this discriminatory intent behind the shift in 
incidence vitiated any inference of validity from the level of taxation on the 
transaction as a whole. The dissent would thus view Fresno as limited to taxes 
which are facially neutral. 

A commentator has expressed the opinion that the result in Washington is 
salutary, because it allows state legislatures to be less “convoluted” in their 
drafting of taxes burdening the Federal government.” While true as far as it goes, 
this begs the basic question of whether the states have any business, as a matter 
of policy, in applying discriminatory burdens at all. 

Whatever its merits from a policy standpoint, Washington stands as the 
law. Under its umbrella, a state legislature has virtually limitless authority to 
manipulate the incidence of a tax, so long as the burden on the transaction as a 
whole is not greater than that on a similar transaction in which the government is 
uninvolved. Whatever may be left of the Kern-Limerick power to shift incidence 
by contract can be nullified by adroit draftsmanship in the legislature. Worse 
still, from the point of view of the United States, transactions directly involving 
the United States or its instrumentalities, previously exempt from taxation, may 
now be taxed indirectly simply by shifting the incidence to the other party. These 
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results may not be as beneficial to the states as they seem. They may force the 
Federal government, in the interest of cost control, to do its shopping (and its 
building) in states with relatively low taxes on particular types of transactions, or 
in those whose legislatures are disinclined to play games with incidence, thus 
depriving other states of the very revenue they hoped to gain under the Washing- 
ton doctrine, while forcing the Federal government into potentially less efficient 
procurement methods. High-tax states may lose even more, in that Federal 
activities with their collateral benefits from taxation of employees will tend to be 
located in low-tax states whenever possible. 

Between New Mexico and Washington, there is very little left of tax 
planning in the structure of a private contractor’s relationship with the Federal 
government. This is particularly true where the contracting parties have no 
control over the location of the enterprise, as is the case with military commis- 
saries. Even under these two cases, the United States itself, and its “instrumenta- 
lities,” remain exempt from direct taxation. An examination of the cases defining 
“instrumentalities” will indicate the extent to which this doctrine can be helpful 
in structuring government activities. 


C. Instrumentality Cases 


The immunity of the United States from state and local taxation applies 
not only to the government per se, but also to “instrumentalities” of the Federal 
government® For many instrumentalities, for example national banks, an 
explicit grant of tax immunity by Congress places the issue beyond doubt. For 
other quasi-governmental organizations, the issue has had to be determined by 
the courts. 

In Standard Oil v. Johnson=* the Supreme Court faced the issue of 
whether an Army post exchange was an instrumentality of the government. 
California asserted a liability for a gasoline dealer’s license tax, which was 
measured by gallons sold, against Standard Oil for sales to an Army post 
exchange. Although Congress had consented to the application of state gasoline 
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taxes to sales involving post exchanges (except those for the exclusive use of the 
United States)5° Standard claimed exemption under the terms of the California 
statute, which excluded sales to “the United States or any department thereof” 
from the computation of the tax. The California Supreme Court found post 
exchanges to be voluntary associations, rather than “departments” of the United 
States” In so doing, however, the California court relied on Federal law to define 
the status of the exchange, opening the door for review by the Supreme Court. 
The Supreme Court found that the status of the post exchange was a question of 
Federal law, but disagreed with the California court's interpretation. In finding 
that the PX was a Federal instrumentality, the Supreme Court relied on four main 
factors:* 1) Post exchanges operated under regulations of the Secretary of War, 
and these Federal standards defined the relationship between the exchanges and 
the United States; 2) Congress had treated the exchanges as if they were part of 
the government, appropriating funds for the construction, equipment, and main- 
tenance of exchanges, consenting to the application of certain state taxes to 
exchange sales, and directing the payment of funds from defunct exchanges into 
the Treasury; 3) government officials handled and were responsible for all funds 
of the exchange; and 4) profits went to the general welfare of the troops, rather 
than to individuals. The Court went on to note that the fact that the government 
assumed none of the financial risks or obligations of the exchange did not 
preclude its classification as an instrumentality. 

The next development of the instrumentality doctrine came in the case of 
United States v. Livingston.» There, the district court found a contractor manag- 
ing a defense plant to be a Federal instrumentality and immune from state 
taxation. The court placed emphasis on the fact that the contractor, which 
received only expenses plus one dollar per year, was acting from patriotic motives 
and received little, if any, private benefit. The Supreme Court affirmed without 
opinion. Any hopes of extending tax immunity to contractors in general by this 
route were dashed, however, in United States v. Boyd In that case, the Supreme 
Court limited Livingston to its facts, and held that contractors receiving substan- 
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tial private benefit could not be considered instrumentalities of the United States. 
That holding was confirmed in New Mexico™ 

The Supreme Court returned to the Standard Oil doctrine in Department 
* of Employment v. United States There, in considering the status of the Ameri- 
can Red Cross, the Court stated: “Although there is no simple test for ascertaining 
whether an institution is so closely related to government activity as to become a 
tax-immune instrumentality, the Red Cross is clearly such an instrumentality. 
While the Court thus disclaimed any particular test, it went on to consider five 
factors, much in the manner of the Standard Oil opinion: 1) The Red Cross was 
chartered by Congress; 2) it was subjected to governmental supervision and 
audit; 3) the principal officer and seven of its forty-nine “Governors” were 
appointed by the President; 4) it performed important Federal functions, both in 
discharging the obligations of the United States under the 1949 Geneva Conven- 
tions for the Protection of War Victims, and in providing indispensable services 
to the workings of our Armed Forces around the globe; and 5) it received material 
financial assistance from the United States, although it was primarily financed 
by private contributions. While it was not specifically mentioned as a factor by 
the Court, there was no issue of private benefit in this case. 

The District Court for the District of Columbia considered the instrumen- 
tality issue in United States v. District of Columbia Although this case was 
vacated as moot the year after its decision, its opinion retains value for its 
persuasive synthesis of the prior case law. The court boiled the multiple factors of 
Standard Oil and Department of Employment down to three, considering the 
contribution of Livingston, Boyd, and New Mexico in so doing. 

The first factor is whether the entity has a close organizational relation- 
ship to the Federal government. The American Red Cross was chartered by 
Congress, and the post exchange created by orders of the War Department (now 
the Department of Defense), but Livingston stands for the proposition that the 
relationship can be created by contract. Federal supervision and audit were 
thought important in Standard Oil and Department of Employment. Government 
support in the form of space and equipment were present in all cases, as was a 
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degree of financial support. The court in D.C. noted, however, that day-to-day 
control of operations by Federal officials is not required. The D.C. court found this 
unnecessary (and it certainly was not true in Livingston), looking instead for a 
“special relationship” with the government. The treatment of the entity as a party 
of the government by Congress appears as a factor only in Standard Oil, and 
would not appear to be a necessary factor. Clearly unnecessary, to both the 
Standard Oil and DC. courts, is any assumption of financial risks or obligations 
by the government. 

The second factor considered by the D.C. court is whether the entity 
performs an essential function for the government. While this factor was not 
emphasized in Standard Oil, it was certainly present, given the nature and 
purpose of post exchanges. It is stated explicitly in Department of Employment, 
and is present in the Livingston facts. Exactly what constitutes an “essential” 
function is less clear, although the term seems fairly broad. The operation of 
commissaries probably could be brought within its reach. 

The final factor addressed by the D.C. court is whether any private benefit 
is derived from the entity’s operations. A lack of private benefit is clearly essential 
to instrumentality status in cases where Congress has not spoken explicitly” 
Boyd and New Mexico remove any doubt. Here, hope for sheltering contract 
commissary operators is shown to be futile. Although they might not receive 
profits from sales of commissary inventory directly, contractors would certainly 
receive a management fee, and, therefore, a private benefit. It is impossible for a 
private contractor, operating for profit, to qualify as an instrumentality of the 
United States without congressional action. 


Ill. STATE TAXES AFFECTING PRIVATE CONTRACT OPERATION OF 
COMMISSARIES 


In general, then, contract operators of commissaries will be subject to 
state and local taxes. To illustrate the scope of the potential tax burden, several 
types of common state and local taxes will be examined, together with an 
evaluation of planning techniques which might enable a careful draftsman to 
minimize the burden of some of them. In addition to these taxes, it is important to 
remember that the operator would be paying Federal, state, and possibly local 
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income taxes. No case known to the writer has suggested that a Federal contract 
relationship can affect a private contractor’s liability for a net income tax. 


A. Real Property Taxes 


In United States v. County of Fresno,* the Supreme Court approved a tax 
on the fair rental value of property leased from the Federal government, where 
the tax was found to be nondiscriminatory. The lessors were Federal employees, 
but the principle of the case is no legs applicable to contractors: if the lease is for 
the private benefit or profit of the lessee, it is not immune from tax. As a private 
commissary contractor would presumably be working for profit, taxes of this type 
would be applicable to buildings provided by the government. 

The state or locality’s taxing power is not unlimited, however. In Phillips 
Chemical Co. v. Dumas Independent School District, the Court held that taxes on 
private holders of Federal property could be no higher than those on other 
similarly situated holders of non-Federal property.” A further restriction on the 
state’s taxing power was addressed in United States v. Colorado.” The district 
court found the state tax was applied to the entire value of the property, rather 
than the value of the private holder's possessory interest. Interestingly, the 
drafter of the Colorado tax seems to have read Fresno—the amount of tax on the 
private holder was set at the amount that the exempt lessor would have owed. 
Although the tax was denominated a use tax, both the district court and the Tenth 
Circuit” found it to be, in effect, a general ad valorem tax on the property of the 
United States and, therefore, unconstitutional. The Supreme Court affirmed the 
result in a memorandum decision.” Colorado had failed to separate the contrac- 
tor’s possessory interest from the fee interest of the United States. 

Thus, the tax base may only include the fair rental value (or other 
reasonable measure of the value of the possessory interest) of the Federal 
property used by the contractor, and the rate must not be discriminatory. Consid- 
erable latitude still remains to the states and localities, and real property taxes 
could be significant in areas with high rates or high property values. 

The only escape available to contractors in this area comes from state, 
rather than Federal law. For each tax, it is necessary to determine the type of 
interest taxed and whether it is possible to structure the contract relationship to 
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preclude the passage of that type of interest. Such planning was successful in the 
case of United States v. Anderson County, Tennessee.™ The Tennessee real property 
tax applied to “interests in real property.” Union Carbide, the contractor in that 
case, operated a plant for the Department of Energy. The contract gave no explicit 
lease, easement, license, or other property interest in the plant to Union Carbide. 
Title to the property was in the United States. The district court reasoned the 
issue of whether this contract conveyed a taxable real property interest was a 
matter of Federal law, and invalidated the tax. The Sixth Circuit disagreed with 
the district court’s reasoning, but affirmed the decision because of an intervening 
Tennessee Supreme Court decision finding no taxable real property interest 
under the same contract.” Planning in this area is hazardous, however, because 
such statutes are subject to later amendment to include interests in Federal 
property. Even if a contract can be structured to avoid the present real property 
tax law, a provision should be made for payment of the tax in case the law is 
amended during the pendency of the contract. 


B. Personal Property Taxes 


Where a contractor holds government property for the purpose of carry- 
ing out a government contract, the Supreme Court has held repeatedly that he is 
subject to state use and personal property taxes on that property. In Detroit v. 
Murray Corporation of America,® the Court upheld a local tax on the value of 
materials and work in progress, despite the fact that title to the goods had passed 


to the United States. In United States v. City of Detroit,” the Court upheld a local 
tax on the use of a plant leased from the government for private manufacturing.” 
A similar result was reached in United States v. Township of Muskegon,” where a 
government plant was used by a private corporation to manufacture goods for 
sale to the United States. Perhaps more significant to the issue of commissary 
operations are the decisions of United States v. Boyd®™ and United States v. New 
Mexico" In Boyd, the Court upheld a contractor’s use tax on material obtained for 
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that Detroit was allowed to tax the plant as if the lessee owned it. Perhaps the distinction lies in 
the rate of tax as the courts, in Colorado, found the tax equivalent to an ad valorem property tax. 

79. 355 U.S. 484 (1958). 

80. 378 U.S. 39 (1964). 

81. 455 U.S. 720 (1982). For a detailed discussion of New Mexico, see supra, note 61. 
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carrying out a government contract. The contract was a cost-plus-fixed-fee 
agreement for the operation of a government plant. New Mexico confirmed the 
Boyd doctrine in another decision based on a cost-plus-fixed-fee contract. These 
cases make it clear that the contractor need not profit on sales to the government 
to fall outside the scope of Federal immunity but that he need only derive some 
private benefit, such as a management fee. The implication of these decisions is 
to allow use taxation of inventory and equipment of private contract commissary 
operators, as well as a use tax on the government owned facility. Because the bulk 
of the operation is the movement of inventory, this is likely to be a significant 
expense. = 

The amount of the tax base allowed to be taxed by the state is unclear. It 
should be noted that having inventory and equipment purchased directly by the 
United States, or having title pass to the United States, is not helpful, as all of the 
cited cases involved taxes on property where the United States held legal title. The 
separation of the contractor’s possessory interest from the government's owner- 
ship interest has not been addressed directly by the Supreme Court. In City of 
Detroit, the state was allowed to tax the contractor as if he were the owner of the 
property. A commentator has suggested that the Colorado doctrine applicable to 
real property should also apply in this case and limit the state to the value of the 
contractor’s possessory interest, at least where the “state tax is large in compari- 
son with the contractor's profit.”** This position has logical appeal but, in the 
absence of direct authority, it is too speculative to be relied on by the prudent 
planner. 


C. Licensing and Fees 


The approach of the courts to the application of state and local license and 
fee requirements to Federal projects has depended, as with taxes, on whether the 
project is conducted by the government itself or by a contractor. In general, the 
courts have found that the Supremacy Clause creates a presumption against the 
validity of any regulation of the government itself, while considerations of 
federalism require a presumption in favor of the validity of regulation of contrac- 
tors. Thus, regulation of the government, per se, is prohibited unless explicitly 
allowed by Congress, while regulation of the contractor is allowed unless explic- 
itly prohibited by Congress. An exception to the latter rule is made when 
regulation of the contractor is equivalent to regulation of the government itself, 





82. Hodge, State Taxation of Federal Contractors—A View After United States v. New Mexico, supra 
note 10, at 122. 
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that is, the regulation would interfere with a Federal function. Fees are treated 
e€..-er as regulations or as taxes depending on their purpose. Thus, a fee which is 
merely a revenue measure might be allowed where actual regulation would not 

The Supreme Court has had little tolerance for state regulation of Federal 
instrumentalities. In Mayo v. United States,“ the Supreme Court invalidated a 
Florida fertilizer inspection law noting that it interfered with a Federal function 
and that the fee attached was a tax whose legal incidence was on the United 
States. Perhaps the clearest statements of the principle that regulation of govern- 
ment agencies is presumed invalid are found in the cases of Hancock v. Train® 
and Environmental Protection Agency v. California These two cases involved 
state attempts to impose pollutant emission licensing requirements on federally 
owned or operated installations. In both cases, the Court found the regulations 
invalid despite the fact that the Clean ..ir Act and Clean Water Act, respectively, 
had directed Federal agencies to comply with standards set by the states. The 
Court held that a specific congressional mandate is required to bind the United 
States to state regulations, and the Court declined to construe these acts as such a 
mandate. This contrasts sharply with the Third Circuit's treatment of a contractor 
in United States v. Pennsylvania Environmental Hearing Board*" In that case, a 
contract operator of a government ammunitions plant was liable for state civil 
penalties for violating water pollution standards. The court found the contractor 
had no protection, absent an explicit congressional exemption, because the 
burden of the penalty was on the contractor, not the United States. 

Treatment of contractors by the courts has varied depending on the 


particular court’s perception of the purpose and effect of the state regulation. In 
James Stewart & Co. v. Sadrakula,* the Supreme Court upheld the application of 
city work safety rules in a wrongful death action against a contractor engaged in 
building a post office for the United States. The property, on which the building 
was being constructed, was under the exclusive jurisdiction of the United States 
but the Court found that state law in existence at the time of cession continued to 
apply in the determination of private rights. This was deemed essential to avoid a 





83. E.g., Collins v. Yosemite Park & Curry Co., 304 U.S. 518 (1938) (state excise tax on liquor sales 
valid in national park, but regulation of park liquor traffic by license was invalid); DeKalb 
County, Georgia v. Henry C. Beck Co., 382 F.2d 992 (Sth Cir. 1967) (court refused to strike down 
a building permit fee remanding for determination of whether the ordinance was a comprehensive 
construction regulation which would interfere with a Federal purpose or merely a revenue 
measure). 

84. 319 U.S. 441 (1943). 

85. 426 U.S. 167 (1976). 

86. 426 U.S. 200 (1976). 

87. 584 F.2d 1273 (3d Cir. 1978). 

88. 309 U.S. 94 (1940). 
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legal vacuum in exclusive jurisdic:ion areas. The Court noted, however, that the 
authority of state laws may not interfere with the carrying out of a national 
purpose.” 

Lower courts have been more formalistic in dealing with exclusive juris- 
diction areas. In Oklahoma City v. Sanders,» the Tenth Circuit barred enforce- 
ment of a building permit requirement on the ground that the state had not 
reserved the right to regulate construction when it ceded jurisdiction to the 
United States. Although that case was decided before James Stewart, the same 
result and rationale appears in the City of Birmingham v. Thompson. a case 
decided by the Fifth Circuit twelve years after James Stewart. The fact that the 
regulation in James Stewart involved safety, while Oklahoma City and Birming- 
ham involved revenue raising building permit fees, is determinative in reconcil- 
ing these cases. Prevention of a legal vacuum does not require that state revenue 
measures be carried over in exclusive jurisdiction areas. 

The Supreme Court affirmed the dictum stated in James Stewart concern- 
ing interference with a Federal function in Leslie Miller, Inc. v. State of Arkansas” 
In this per curiam opinion, the Court reversed the conviction of a Federal 
contractor who had commenced a project without a state license. The Court found 
that enforcing the state license requirement against a Federal contractor would 
frustrate Federal policy by allowing the state to second-guess Federal evaluation 
of a contractor’s qualification to do the work. 

A district court case decided shortly after Leslie Miller, Public Housing 
Administration v. Bristol Township,® narrowly interpreted this holding. In that 
case, the contractor constructed low-cost housing units for sale to the public 
under a government program. The court found that state building permit require- 
ments were applicable to the contractor because there was no explicit congressio- 
nal exemption in the enabling statute for the program. Further, the court found 
that there was no interference with a Federal function. It should be noted that the 
contract in Bristol Township required the contractor to obtain all “required” 
permits. 

The decision in Bristol Township was followed by the Court in United 
States v. Town of Windsor, Connecticut (Town of Windsor I)°* In Town of Windsor I, 
the district court upheld the application of the local building code and inspection 
fees to a contractor constructing a coal gasification plant which was to be 





89. Id. at 103. 

90. 94 F.2d 323 (10th Cir. 1938). 

91. 200 F.2d 505 (Sth Cir. 1952). 

92. 352 U.S. 187 (1956). 

93. 146 F. Supp. 859 (E.D. Pa. 1957). 
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operated jointly with the Energy Research and Development Administration. The 
contractor was to retain an ownership interest in the plant, which was being 
constructed on land owned by the contractor. As in Bristol Township, the court 
found that a contractor could be exempted from state regulation only by a “clear 
Congressional mandate.”> 

Encouraged by this success, the Town of Windsor attempted to apply its 
building code requirements to the construction of a partially classified nuclear 
facility. In the second case, United States v. Town of Windsor, Connecticut (Town of 
Windsor II),* the Second Circuit rejected this attempt. The court distinguished 
Bristol Township and Town of Windsor I by noting that in both cases private as well 
as public purposes were involved. In Bristol Township the housing constructed 
was sold to the public, while the project constructed in Town of Windsor I was, in 
part, privately owned. After a review of prior case law, the court held that where 
contractors are involved, the permissibility of state regulation of Federal projects 
requires balancing of Federal and state interests in the project. Where state 
interests predominate, as in Bristol Township and Town of Windsor I, the regula- 
tion is permissible unless prohibited by Federal statute. Where Federal interests 
predominate, however, regulation of the contractor may be considered equivalent 
to regulation of the government itself and it will be prohibited unless permitted 
by Federal statute.” In Town of Windsor II, the court looked at the public purpose 
and national security implications of the project and found a predominance of 
Federal interests. 

The most recent case in this area, United States v. City of Philadelphia, 
did not involve a contractor as such, but was resolved on the issue of interference 
with a Federal function. In that case, the City of Philadelphia attempted to 
prohibit Temple University Law School from allowing the various Judge Advocate 
General's Corps to conduct employment interviews on its campus because of the 
general military policy of rejecting homosexual applicants. The city based this 
attempt on an ordinance precluding discrimination in employment on the basis of 
sexual orientation. While the court found the issue to be one of preemption, 
rather than immunity, it applied standards very like those used in the immunity 
cases. The court looked to whether the ordinance interfered with a Federal 
function and noted that Congress had previously barred Federal grants to institu- 
tions which did not permit recruiting or the establishment of ROTC units, 





95. Id. at 592. 

96. 765 F.2d 16 (2d Cir. 1985). 

97. Id. at 18. The court avoided the issue of the Oklahoma City and Birmingham cases by limiting its 
analysis to activities on land not under exclusive Federal jurisdiction. 

98. 798 F.2d 81 (3d Cir. 1986). 


177 





WINTER 1988 @ Federal Immunity From State Tax 


therefore, the court found such interference with a Federal function and invali- 
dated the ordinance. 

The intricacy of this area makes the applicability of local licensing and 
regulatory provisions to contract commissary managers difficult to predict. 
Regulations found to be revenue measures are likely to be enforceable against 
contractors.” Safety and health measures may be applicable to contractors, 
particularly in view of the fact that commissaries distribute foodstuffs to many 
persons, such as dependents and retirees, who are residents of the local commu- 
nity and for whom the local government has a responsibility. In view of Pennsylva- 
nia Environmental Hearing Board, contract operators may be subject to civil 
penalties for violating health and safety ordinances. The extent to which that case 
is limited by the prohibition on interference with a Federal function is unclear. To 
the extent that the contractor is given a free hand operating the commissary, it is 
difficult to see how local regulation of that operation can be avoided. As long as 
compliance with local regulations does not conflict with some explicit Federal 
standard for commissary operation, it is difficult to argue that such regulation 
interfers with a Federal function. 

Adding to this unpredictability, is the extent to which local civil laws 
continue to apply to land under exclusive Federal jurisdiction. Even if this 
doctrine were certain, the fact that some bases are under concurrent or proprie- 
tary jurisdiction (or a patchwork combination of all three types) would make an 
overall assessment of the impact of local regulation a monumental, if not an 
impossible task. ; 

Local regulatory schemes probably would not have a tremendous finan- 
cial impact on the operation of commissaries. They would, however, present an 
administrative problem of massive proportions. In addition, local restrictions 
could affect the quality and quantity of service provided to commissary patrons 
and erode the perceived value of the benefit. 


D. Gross Receipts Taxes 


In United States v. New Mexico™ the Court made it clear that state or local 
gross receipts taxes are fully applicable to private contractors operating Federal 
facilities. Because the base of a gross receipts tax is the entire gross income of 
the taxpayer without deduction for expenses, planning in this area must focus on 
reducing the amount of payments which simply “flow through” the contractor that 
is, reimbursements for expenses. Unfortunately, there is no easy way to do this. 





99. Cf Polar Ice Cream & Creamery Co. v. Andrews, 375 U.S. 361 (1964). 
100. 455 U.S. 720 (1982). 


178 





NAVAL LAW REVIEW © XXXVII 


The Supreme Court, in New Mexico, closed the door on the “advance funding” 
method by which contractors paid their expenses directly with Federal funds, 
finding that the amounts so expended must be included in gross receipts.“ The 
only alternative would be to have the expenses paid directly by a government 
agency. Unfortunately, this would leave the contractor saddled with the very 
procurement mechanisms intended to be avoided by the contracting-out process. 

Since the contractor’s margin, compared to the expenses of commissary 
operation, is likely to be small, gross receipts taxes are an important factor. 
Although it is usually levied at a very low rate, the base of a gross receipts tax is 
so large, particularly in low-margin industries, that it can take a significant bite 
of the operator’s profit. The amount of management fees for commissaries in 
states levying gross receipts taxes would have to be adjusted accordingly. 


E. Sales and Use Taxes on Contractor Purchases 


Sales and use taxes have been the subject of many, perhaps a majority, of 
the cases dealing with Federal immunity in the context of government contracts. 
The cases discussed above in connection with the development of the immunity 
doctrine make it clear that any sales or use tax, the incidence of which is on the 
contractor (or on the contractor’s vendor, for that matter), is going to be valid. 
Given the fact that the business of a commissary is to acquire inventory and sell it 
to patrons, a sales tax paid on the purchase price of that inventory is going to be a 
significant burden. Under normal circumstances a retailer does not pay sales tax 
on his inventory because of the common “resale exemption.” This exemption 
presupposes that sales by the retailer will be taxed. Unless the commissary finds 
it necessary to charge sales tax to patrons, an issue addressed below, it is unlikely 
to qualify for the resale exemption. The burden of the sales tax will have to be 
passed on to commissary patrons indirectly, in the form of higher prices, or 
absorbed by the government as a reimbursable expense of the contractor. 
Increasing costs to patrons is certainly not one of the purposes of the contract- 
ing-out program so the cost would probably be borne by the government. This 
would directly reduce any savings from contracting on the operation as a whole. 

If one accepts the proposition that New Mexico™ leaves open the issue of 
contractual extension of Federal immunity, structuring the relationship to make 
the contractor an agent of the Federal government for purposes of procurement of 
inventory could relieve the sales tax burden. Aside from the doubtful nature of 





101. id. at 728. The opinion does not directly address this issue but it was the cause of the original suit 
and is, in effect, the only portion of the tax in issue in this case. 
102. United States v. New Mexico, 455 U.S. 720 (1982). 
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the starting proposition there are problems with this suggestion. First, the 
property would never actually be in the hands of the Federal government. This 
would open the relationship to allegations of sham. Indeed, in United States v. 
California State Board of Equalization the Ninth Circuit found contractor 
agency a sham to obtain favorable government-only prices where equipment was 
leased by the contractor for use in performing the contract. One must ask if the 
situation of a purely tax-motivated agency would appear weaker to the same 
court. Second, even if the agency is considered valid the states may, under 
Washington v. United States,™ validly shift the incidence of the tax to the vendor 
so long as the total tax on the transaction is not more than it would have been in a 
transaction between nonexempt parties. Economic reality dictates that the ven- 
dor would increase the price to cover the tax so the net result would be the same as 
if the agency had never been attempted. Of course the states are free to do this 
now, even though commissary purchases are made directly by the United States. 
Third, the attitude of the courts toward Federal immunity has been hostile since 
New Mexico and Washington. They may stretch their reasoning to find incidence 
on a nonexempt party in order to uphold the tax. 

Some infirmities of contract extention of immunity could be avoided by 
having the contractor supplied with inventory purchased directly by the United 
States. This does not solve potential problems with use or inventory taxes, 
however. More importantly, it puts the contractor at the mercy of the Federal 
procurement system. As the inefficiencies of that system provide one of the major 
motivations to contract out, the cure would seem worse than the disease. 

Sales tax burdens, then, are virtually inevitable, at least in some states. 
As noted, the commissary system may be bearing them to some extent already 
where states take advantage of the Washington doctrine to shift incidence. In all 
probability, however, a contract operator would be paying the tax even in states 
that do not attempt to shift incidence. 


F. Sales Tax on Patron Purchases 


Thus far, the focus has been on the costs state and local taxation would 
impose on the contractor and, indirectly, on the government. The issue of sales 
taxation, however, spills over to the commissary patron. Payment of state sales 
tax on commissary purchases would represent a direct erosion of the value of an 
important military benefit. More importantly, the erosion would be evident to 





103. 683 F.2d 316 (9th Cir. 1982). 

104. 460 U.S. 536 (1983). 

105. E.g., United States v. Montgomery County Maryland, 761 F.2d 998 (4th Cir. 1985), see supra text 
accompanying note 43. 
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patrons every time they looked at a commissary receipt. Potentially, sales taxa- 
tion would have an effect on morale, retention, and the perceived adequacy of 
military compensation and benefits, out of all proportion to the size of the levy. It 
becomes imperative, therefore, to examine the extent to which a contract com- 
missary operator would be obliged to charge state sales tax to patrons. 

Due to the general immunity of the United States from state taxation, 
commissaries do not presently charge sales tax. State sales taxes may have their 
incidence either on the seller, who is permitted or required to pass the tax on to 
customers, or on the purchaser with a concomitant duty on the seller to collect the 
tax. In states where the incidence is on the seller, the immunity of the United 
States protects the transaction itself from taxation. In states where the incidence 
is on the purchaser, theoretically the purchaser may be liable for the tax but the 
United States is immune from any collection responsibility. Thus, in either case, 
commissary transactions escape taxation. 

Were a contractor substituted for the United States as the operator of the 
commissary, the general immunity would be lost. Neither the incidence of the tax, 
nor the collection responsibility, would be on the United States. 

The location of commissaries on military installations is equally unhelp- 
ful to the contractor. Some commissaries are located on land under concurrent 
state and Federal jurisdiction, while others are located on proprietary jurisdic- 
tion land which is federally owned yet under primary state jurisdiction. Contrac- 
tors operating such stores would have no protection from state taxing jurisdiction. 
While it could be argued that states lack jurisdiction to tax sales on land under 
exclusive Federal jurisdiction, Congress has waived that immunity. In section 105 
of the Buck Act, Congress specifically authorized the levy of state sales taxes 
on sales of tangible personal property taking place in whole or in part within a 
Federal area. However, the immunity from sales or use taxation, or collection 
responsibility, of the United States and its instrumentalities was preserved by 
section 107(a) of the Act.” It should be noted that section 107(b) specifically 
mentions purchases from commissaries as “authorized” purchases entitled to 
immunity. That section, however, is merely definitional. The substantive rule, 
section 107(a), specifically refers to sales by the “United States or any instrumen- 
tality thereof.” In Polar Ice Cream & Creamery Co. v. Andrews} the Supreme 
Court sustained a tax measured by sales where some of the sales took place on a 
military installation under exclusive jurisdiction. The legal incidence of the tax 
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was on the vendor, and the location of the sales did not shield them, because of the 
Buck Act. There seems little question that a contractor will be liable for sales 
tax directly, or for its collection. Given the gross sales volume of commissaries, a 
contractor ignoring this potential would flirt with bankruptcy. 

Unless the state statute requires that the tax be passed on to customers, 
the government could, of course, elect to reimburse the contractor for the tax. 
Although it would eliminate some of the political problems with sales taxation, 
such action would lead to either an equivalent increase in commissary prices, or 
an increase in expenses. Neither of these options makes the situation any more 
favorable to the contracting option. 


IV. CONCLUSION 


State and local taxes would have a significant impact on the economics of 
commissary operation if management were contracted out. Exact quantification 
of that impact would require virtually a store-by-store survey of local law, 
however, some degree of quantification is essential to an intelligent evaluation of 
the contracting option. 

Commissaries may well be a valuable benefit because they are operated by 
the government. While the tax costs to a contract commissary operator are 
unlikely to be significantly more than those of the operator of a civilian super- 
market in the same area, they are not likely to be significantly less, either. 
Assuming rough equality in building and labor costs and that inventory costs are 
unlikely to be less than those of a large chain store operation, it is difficult to see 
how contractor-operated commissaries could deliver the discount margin over 
civilian retail stores that military personnel have come to consider a part of their 
benefits package. To maintain the same level of benefit the government would 
have to subsidize the contractor. Unless the cost of contract operation, including 
such subsidies, differs from the cost of government operation by more than the 
tax burden, contract operation cannot save the government money. When one 
considers the slim profit margins prevalent in the supermarket industry" it is 
difficult to see how this could be the case. State and local taxes may make the 
difference between saving and losing money on contracting out commissary 
management. 





109. Cf United States v. State Tax Comm’n of Mississippi, 421 U.S. 599 (1975), in which the court 
invalidated a tax on liquor sold to military exchanges. The Court found the tax to be, in effect, a 
tax on the United States. 
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COURT-MARTTAL JURISDICTION OVER WEEKEND 
RESERVISTS AFTER UNITED STATES v. CAPUTO 


Lieutenant Colonel Earle A. Partington, JAGC, USAR * 


In 1986, Congress amended the Uniform Code of Military Justice to expand 
court-martial jurisdiction over members of Reserve components performing 
any type of inactive-duty training. Jurisdiction over such reservists had 
been specifically limited since the UCMJ’s enactment. The author traces the 
historical development of court-martial jurisdiction over reservists, 
including details of the UCMJ’s legislative history and a critical 
examination of the 1986 amendment. According to the author, the 
amendment left several key questions concerning such jurisdiction 
unanswered. The author identifies shortcomings of the current law, and 
calls on Congress to clarify the meaning of the 1986 amendment. 


I. INTRODUCTION 


Toward the end of 1986, Congress enacted legislation amending the 
Uniform Code of Military Justice (UCMJ) to extend court-martial (including 
nonjudicial punishment) jurisdiction over members of the Reserve components of 
the armed forces when they perform any type of inactive-duty training (IDT); 





*Lieutenant Colonel Earle A. Partington, USAR, is a sole practitioner in Honolulu, 
Hawaii. He received his B.A. degree from the University of California in Berkeley in 
1963, his J.D. degree from the University of California, Hastings College of Law, in 
1969, his LL.B. degree from the University of Rhodesia in 1978, and his M.C.L. from 
Tulane University in 1987. He is a member of the Oregon, California, District of 
Columbia, Hawaii, and Zimbabwe Bars. This article supersedes the author's article 
“Court-Martial Jurisdiction Over the Weekend Reservist: Wallace v. Chafee,” 7 U.S.F. 
L. Rev. 57 (1972), which should be read only if it includes the paste-in errata sheets 
for portions of pages 60, 69, 72 (2 errata), 73, 81, and all of page 67. 
1. Military Justice Amendments of 1986, National Defense Authorization Act for Fiscal Year 1987, 
Pub. L. No. 99-661, Title VIII, § 804(a)(1), 100 Stat. 3905, 3906 (1986), amending 10 U.S.C. 
§ 802(e)(3). Jurisdiction to impose nonjudicial punishment pursuant to Article 15, UCMJ [10 
U.S.C. § 815 (1982)] is dependent upon the existence of court-martial jurisdiction. If a person 
cannot be court-martialed, neither can nonjudicial punishment be imposed. 
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Such broad jurisdiction over reservists on IDT (which includes national guards- 
men only when in Federal service}? was broadly opposed and rejected when the 
UCM] was enacted in 1950.5 Only thirty-six years later, however, this sweeping 
jurisdiction was granted by Congress without opposition, and with virtually no 
comment, in the wake of the decision of the United States Court of Military 
Appeals in United States v. Caputo.* This article will examine the history of 
court-martial jurisdiction over the reservist in an IDT status (such reservists 
often being called weekend reservists), as well as the effect of the 1986 
legislation. 


II. PRE-UCMJ LAW 


Prior to the UCMJ, which went into effect in 1951 only the Marine Corps 
and the Navy subjected reservists in an IDT status to court-martial jurisdiction— 





2. Military Justice Amendments of 1986, supra note 1. 

3. See the legislative history of the original Article 2(a)(3), UCMJ [10 U.S.C. § 802(a)(3)}; A Bill to 
Unify, Consolidate, Revise, and Codify the Articles of War, the Articles for the Government of the 
Navy, and the Disciplinary Laws of the Coast Guard, and to Enact and Establish a Uniform Code of 
Military Justice: Hearings on H.R. 2498 Before a Subcomm. of the House Comm. on Armed Services, 
8lst Cong., 1st Sess. 680-81, 683 (1949) [hereinafter House Hearings] (statement of John J. Finn 
on behalf of the American Legion); Id. at 708-09 (statement of Col. Melvin Maas, National 
President of the Marine Corps Reserve Assoc.) [hereinafter statement of Col. Maas]; Id., at 745-46 
(statement of Col. John P. Oliver, Legislative Counsel of the Reserve Officers’ Assoc. (ROA)); Id. at 
771 (statement of Maj. Gen. Kenneth F. Cramer, Chief, National Guard Bureau, by Maj. Gen. 
Raymond H. Fleming); Id. at 799-800 (statement of Col. Frederick B. Wiener); Id. at 810-817 
(statement of Robert D. L’Heureux, Chief Counsel, Senate Banking & Currency Comm.); Id., at 
825 (statement of Hon. Glenn R. Davis); Id. at 833-35 (statement of LtCol Thomas H. King, 
National Judge Advocate of the ROA and President of the District Department); Id. at 853-54, 
859-63 (statement of Felix Larkin, Asst. General Counsel, Office of the Secretary of Defense) 
[hereinafter statement of Felix Larkin] Jd. at 1260-61. H.R. Rep. No. 491, 8lst Cong., Ist Sess., at 
4-5, 10 (1949). Bills to Unify, Consolidate, Revise, and Codify the Articles of War, the Articles for the 
Government of the Navy, and the Disciplinary Laws of the Coast Guard, and to Enact and Establish 
a Uniform Code of Military Justice: Hearings on S. 857 and H.R. 4080 Before a Subcomm. of the 
Senate Comm. on Armed Services, 81st Cong., 1st Sess. 96-99 (1949) (statement of Melvin J. Maas, 
President, Marine Corps ROA); Id. at 143, 146-47, 152-55 (statement of John P. Oliver, Legislative 
Counsel, ROA) [hereinafter statement of John P. Oliver}; Id. at 189, 193, 196 (statement of John J. 
Finn on behalf of the American Legion); Id. at 255-56, 266, 293-95 (statement of Maj. Gen. 
Thomas H. Green, Army JAG); Id. at 303, 327-29, 331 (statement of E. M. Morgan, Jr., Professor of 
Law, Harvard University) [hereinafter statement of E. M. Morgan, Jr]. S. Rep. No. 486, 81st Cong., 
Ist Sess. 4-5, 7 (1949). 95 Cong. Rec. 5720, 5729 (1949). 96 Cong. Rec. 1294-95, 1356-57, 
1365-66, 1412-13 (1950). 

4. 18 M.J. 259 (C.M.A. 1984). The jurisdictional issues presented in this case had been presented in 
an earlier case but, on review by the Court of Military Appeals, the case was decided on other 
grounds. See Mangsen v. Snyder, 1 M.J. 287, 288 n.3 (C.M.A. 1976). 

5. The UCMJ went into effect on May 31, 1951. Exec. Order No. 10,214, 3 C.F.R. 408 (1949-53 
Comp.), Manual for Courts-Martial, United States, 1951, at ix. 
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and then, only since 1938. The statute which granted, inter alia, the jurisdiction 
by defining the types of “status” which subjected reservists to the Articles for the 
Government of the Navy (the Marine Corps and Navy predecessor to the UCMJ) 
went beyond active duty status and IDT status, providing that: 


All members of the Naval Reserve when employed on active duty, autho- 
rized training duty, with or without pay, drill, or other equivalent instruction 
or duty, or appropriate duty, drill, or instruction, or during such time as 
they may by law be required to perform active duty, or while wearing a 
uniform prescribed for the Naval Reserve, shall be subject to the laws, 
regulations, and orders for the government of the Navy: ...” 


In the thirteen years this statute was in effect, there were no reported 
decisions involving reservists in an IDT status. This is not particularly surprising 
as, for more than a third of this period, the United States was involved in World 
War II with the Reserve components called to active duty for service in the war; 
and, throughout the remainder of this period, membership in the Reserve compo- 
nents was voluntary? 

The jurisdiction granted by this statute was quite broad, including even 
the reservist who obtained the status by merely wearing a prescribed uniform 
though not on either active duty or IDT. This status arising from the wearing of 
the uniform was not contained in the jurisdictional provisions of the UCMJ, ? and 





6, 34 U.S.C. § 1200 et seq. (1946). 

7. Act of June 25, 1938, ch. 690, § 301, 52 Stat. 1180, 34 U.S.C. § 855 (1940). This section was 
applicable to the Marine Corps Reserve by virtue of § 2 of the same Act, ch. 690, § 2, 52 Stat. 
1175, 34 U.S.C. § 853(a) (1940). This Act was the first grant of court-martial jurisdiction over 
reservists in an IDT status and was repealed by the enactment of the UCMJ. Act of May 5, 1950, ch. 
169, § 14(), 69 Stat. 149 (1950). In Wallace v. Chafee, 451 F.2d 1374, 1380 n.2 (9th Cir. 197), cert. 
denied sub nom. Wallace v. Warner, 409 U.S. 933 (1972), the statement that the Navy had exercised 
court-martial jurisdiction over reservists for almost a century prior to the enactment of the UCMJ 
is incorrect. 

8. The present Reserve program, whereby reservists may be obligated by law to perform IDT, did not 
come into existence until the enactment of the Armed Forces Reserve Act of July 9, 1952, Pub. L. 
No. 82-476, ch. 608, 66 Stat. 481 (1952), as amended by the Reserve Forces Act of Aug. 9, 1955, 
Pub. L. No. 84-305, ch. 665, 69 Stat. 598 (1955). A.F. JAG Bull., Jan-Feb. 1964, at 15. The first 
direct challenge to court-martial jurisdiction over reservists in an IDT status did not come until 
nearly 20 years after the UCMJ had been in effect. Wallace v. Chafee, 451 F.2d at 1380 n.2. 

9. 50 U.S.C. app. § 552 (1952), codified into 10 U.S.C. § 802 (1958), and prior to 1986 amendments, 
10 U.S.C. § 802(a) (1982 & 1985 Supp.). 
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there has been no serious proposal to add it to these provisions. The provision in 
this statute relating to reservists in an IDT status, however, is of great signifi- 
cance when examining the current state of the law. The phrase “authorized 
training duty, with or without pay, or other equivalent instruction or duty, or 
appropriate duty, drill, or instruction” raises three questions: (1) Who authorizes 
the IDT?; (2) what constitutes IDT?; and (3) when does IDT commence and 
terminate? Though these questions were never answered as to this statute, they 
should be kept in mind while examining the original and 1986 provisions of the 
UCM] subjecting reservists in an IDT status to court-martial jurisdiction. 


Il. THE 1950 UCMJ 


When the UCM] was drafted, the proposed provision relating to court- 
martial jurisdiction over reservists in an IDT status (Article 2(3)) provided: 


Art. 2. Persons Subject to this Chapter 
The following persons are subject to this chapter [the UCMJ]: 


(3) Reserve personnel who are voluntarily on inactive duty training 
authorized by written orders.” 


The commentary appended to this proposed wording stated that: 


Paragraph (3) is adapted from 34 U.S.C., Section 855. The requirement that 
there be written orders is added for two reasons. First, the applicability of 
this case to personnel in inactive duty training is desirable only with respect 
to certain types of training, such as weekend flight training, and the written 
orders will be used to distinguish the types. Secondly, the erders will be 
notice to the personnel concerned” 


Although this proposed wording was a more restrictive provision than the 
Marine Corps and Navy statute quoted above, from which it was taken, there was _ 
substantial opposition to the breadth of this proposal from both inside and 
outside Congress.” As a result of this opposition, the following change in wording 





10. Statement of Felix Larkin, supra note 3, at 859. See sources cited supra note 3. 

11. Statement of Felix Larkin, supra note 3, at 853-54. See sources cited supra note 3. 

12. See sources cited supra note 3. The legislative history of this area is disproportionately large in 
comparison with the other jurisdictional categories of Article 2 because of the concern expressed 
that its provisions were too broad. 
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to Article 2(3) was accepted by the House of Representatives: “(3) Reserve 
personnel while they are on active duty training authorized by written orders 
voluntarily accepted by them, which orders specify that they are subject to the 
code.” 

When the proposed UCMJ with this new wording went to the Senate, it 
was explained that it was the drafters’ intent to cover only reservists in an IDT 
status over training weekends who use dangerous and expensive equipment such 
as aircraft and ships, and that it was not intended to cover reservists in an IDT 
status merely attending monthly meetings (drills) or performing other duties then 
covered by the Marine Corps and Navy statute from which Article 2(3) was 
taken Article 2(3) was enacted in this revised form as part of the UCMJ, * and, 
in 1979, was redesignated as Article 2(a)(3) without change.“ 

The question naturally arose whether this unambiguous legislative his- 
tory would act as a limit on the construction of this provision. The services took 
conflicting positions on this question,” with the writers likewise in disagree- 





13. House Hearings, supra note 3, at 1260-61. 

14. Statement of John P. Oliver, supra note 3, at 145-55; statement of E. M. Morgan, Jr., supra note 3, at 
327-29. The Senate Report (at 4-5) on Article 2(3) stated that: 

Subdivision 3, article 2, was objected to by Reserve associations on the ground that it would 

be used to subject Reserves to the code when they are engaged in all types of inactive duty 

training. Although the committee has made no [further] change in this subdivision, it desires 

to express the view that military departments should issue orders subjecting Reserves to the 

code only when they are engaged in inactive duty training involving the use of dangerous or 
1950 U.S. Code Cong. Serv. 2222, 2229 (1950). This position was reaffirmed in response to 
questions on the floor of the Senate. 96 Cong. Rec. S1356-57 (1950). 

15. Act of May 5, 1950, ch. 169, Art. 2(3), 64 Stat. 107, 108, 1950 U.S. Code Cong. Serv. 110, 112. 
When Article 2(3) was codified into 10 U.S.C. § 802(3), the words “Members of a reserve 
component” were substituted for the words “Reserve personnel,” and the word “orders” in the 
last clause was omitted as surplusage. Historical and Revision Notes, 10 U.S.C. § 802(a)(3) (1982). 
The codification was in the Act of Aug. 10, 1956, ch. 1041, 802(3}, 70A Stat. 1, 37, 1956 U.S. Code 
Cong. & Admin. News 1336, 1380. 

16. Act of Nov. 9, 1979, Pub. L. No. 96-107, Title VIII, § 801(a), 93 Stat. 810. This redesignation was 
the result of the addition of subsections (b) and (c) to Article 2. 

17. The Army and Air Force took the position that the legislative history acted as a limit on this 
provision. JAGJ 1954/9350, 8 Dec. 1954; JAGJ 1958/3016, 6 May 1958; JAGJ 1963/8662, 30 
Aug. 1963; JAGJ 1966/8771, 4 Nov. 1966; JAGJ 1967/4322, 20 Sep. 1967; JAGAF 1953/9, 5 Jan. 
1953; rewritten 20 Feb. 1953, 2 Dig. Ops. 163 (1952-53). The Army once took a contrary position, 
however, as did the Coast Guard. JAGJ 1955/7902, 27 Sep. 1955; CCCG 1966/9955, 14 Mar. 1966. 
By 1985, as a result of Caputo, the Army accepted that the legislative history did not act as a 
limitation. DAJA-CL 1985/ 5118, 5 Feb. 1985. 
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ment.” A number of courts have noted or alluded to the provision’s legislative 
history,” but it was not until the United States Court of Appeals for the Ninth 
Circuit faced this issue, in 1971, that a court held the legislative history was no bar 
to jurisdiction obtained by compliance with the bare wording of the provision— 
even if this compliance was contrary to the intent expressed in the legislative 
history” In 1984, the United States Court of Military Appeals echoed this 
position in United States v. Caputo, finding that “...Congress relied on the good 
faith of military authorities and on the political process to prevent excessive use 
of the power conferred by Article 2(a)(3)...."" 





18. That the legislative history would act as a limit on the application of this provision: Bishop, 
charged Prisoners, 112 U. Pa. L. Rev. 317, 358-59, 361-62 (1964); Murray, Court-Martial Jurisdic- 
tion Over Reservists, A.F. JAG L. Rev. 10, 11-12 (Jul-Aug. 1968); Comment, Court-Martial Jurisdic- 
tion Over Weekend Reservists?, 44 Mil. L. Rev. 123 (1969); Partington, Court-Martial Jurisdiction 
Over the Weekend Reservist: Wallace v. Chafee, 7 U.S.F.L. Rev. 57 (1972); note Wallace V Chafee, 27 
JAG J. 129 (1972). That the legislative history. would not act as a limit on this provision: Wren, 
Court-Martial Jurisdiction Over Naval Reservists 17 JAG J. 5, 5-7 (1963); Comment, The Week-end 
Warrior and the Uniform Code of Military Justice: Does the Military Have Jurisdiction Over 
Week-end Reservists?, 7 Cal. W. L. Rev. 238, 241-43 (1970). The legislative intent was noted in 
Everett, Persons Who Can Be Tried by Courts-Martial, 5 J. Pub. L. 48, 149-50 (1956), and in 
Baldwin & McMenis, Disciplinary Infractions Involving USAR Enlisted Personnel: Some Thoughts 
for Commanders and Judge Advocates, The Army Lawyer, Feb. 1981, at 5, 16-20, revised and 
republished, The Army Lawyer, Mar. 1984, at 10, 21-25. 

19. In re La Plata ex rel. Fisher, 175 F. Supp. 884, 886-87 (E.D. Mich. 1959); Miller v. Rockefeller, 217 
F. Supp. 542, 547 n.5 (S.D.NY. 1971); United States v. Schuering, 16 C.M.A. 324, 36 C.M.R. 480 
(1966) (the concurring opinion of J. Ferguson objected to the court's dictum, which assumed 
jurisdiction at time of the offense based on what appeared to be compliance with the bare wording 
of this provision). 

20. Wallace v. Chafee, 451 F.2d 1374, 1380 (9th Cir. 1971), cert. denied sub nom. Wallace v. Warner, 
409 U.S. 933 (1972). The holding in Wallace, that there was compliance with the bare wording of 
this provision, like the dictum assuming compliance in Schuering, 16 C.M.A. 324, 36 C.M.R. 480, 
was questioned sub silentio by the C.M.A. in United States v. Caputo, 18 M.J. 259, 266 (C.M.A. 

21. United States v. Caputo, 18 M.J. 259, 265 (C.M.A. 1984). This is an interesting statement in view of 
the bad faith shown by the Coast Guard, Navy, and Marine Corps which used this provision to 
subject their reservists in an IDT status to court-martial jurisdiction without regard to the 
legislative intent. The Army never used this jurisdiction, and the Air Force used it only for flight 
duty. The past policies of the respective services in this regard are set out in Comment, The 
Week-end Warrior and the Uniform Code of Military Justice: Does the Military Have Jurisdiction 
Over Week-end Reservists?, 7 Cal. W. L. Rev. 218, 247-57 (1970); see also United States v. Abernathy, 
48 C.M.R. 205, 206, 208 (C.G.C.M.R. 1974) and Wren, Court-Martial Jurisdiction Over Naval 
Reservists, 17 JAG J. 5, 6-7 (1963). Caputo includes a five-page appendix devoted entirely to the 
legislative history. 18 M.J. at 269-73. 
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A. The Jurisdictional Prerequisites of Article 2(a)(3) as Enacted in 1950 


The bare wording of Article 2(a)(3), as enacted in 1950, laid down the 
following four prerequisites for court-martial jurisdiction over reservists in an 
IDT status: 


1. The reservist actually must have been in an IDT status; 
2. The IDT must have been performed pursuant to written orders; 
3. The orders must have specified that the reservist would be subject to the 
UCM] when in this IDT status; and 
4. The orders must have been voluntarily accepted by the reservist” 
Each of these prerequisites will be examined concerning issues which arose 
during the years this provision was in effect. 


1, The reservist actually must have been in an IDT status 


Although this prerequisite presented no issues during its life as part of 
the UCM], two points are worth noting. First, the reservist who came late to his 
training, or failed to appear at all, could not have been subject to punishment 
under the UCMJ for being late or failing to appear because, until the reservist 
actually appeared for the training, he was not in an IDT status and, thus, not 
subject to the UCMJ. * Second, what constituted IDT? Shortly after the UCMJ was 
enacted, the following definition of IDT was included in Title 50 of the United 
States Code: 


(d) “Inactive-duty training” means any ofthe training, instruction, duty, 
appropriate duties, or equivalent training, instruction, duty, appropriate 
duties, or hazardous duty, performed with or without compensation by 





22. United States v. Schuering, 16 C.M.A. 324, 326, 36 C.M.R. 480, 482 (1966). 

23. This can be seen by comparing Article 2(e(3) (both old and new) with Article 2(e)(1), which 
provides that persons actually on active duty are subject to the UCMJ as well as “... other persons 
lawfully called or ordered into, or to duty in or for training in, the armed forces, from the dates 
when they are required by the terms of the call or order to obey it.” Article 2(a)(3) does not, and 
never did, have such a provision for personnel who fail to report as ordered. On the other hand, the 
National Guard (in the states which have adopted the state UCMJ) has long exercised jurisdiction 
over their personnel in IDT status (at which time the National Guard is not in Federal service). 
UCMJ, $§ 102, 1011, 11 U.L.A. 349, 400 (196)). A listing of the 23 states which have adopted this 
code can be found at 11 U.L.A. 335 (1974) and corresponding table in the annual pocket part. 
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members of the reserve components of the Armed Forces of the United 
States as may be prescribed by the appropriate Secretary pursuant to 
section 301 of Title 37, or any other provision of law, and in addition thereto 
includes the performance of special additional duties, as may be authorized 
by competent authority, by such members on a voluntary basis in connec- 
tion with the prescribed training or maintenance activities of the unit to 
which the members are assigned. Work or study performed by such mem- 
bers of the reserve components in connection with correspondence courses 
of the Armed Forces of the United States shall be deemed inactive-duty 
training for which compensation is not authorized under the provisions of 
section 301 of Title 37 [now 37 U.S.C. § 206]....% 


With the codification of the UCMJ into Title 10 of the United States Code 
in 1956, this definition was repealed and the new “definition” left it to the service 
secretaries or authorities designated by them to define IDT?5 How IDT has been 
defined will be explored in the section discussing the 1986 legislation, since this 
prerequisite presented no issues under the original Article 2(a)(3). This was, no 
doubt, the case because any uncertainties as to what constituted IDT were 
resolved by examining the remaining three prerequisites. 


2. The IDT must have been performed pursuant to written orders 


This second prerequisite had two elements—there must have been orders 
authorizing the IDT and those orders must have been in writing. An order (or 
orders) in military law is a communication amounting to a positive command It 
is necessary, therefore, to identify in a given case what constituted the orders 
which authorized the IDT. Because this prerequisite is closely tied to the third 
prerequisite, it is expedient to examine the issues presented here in conjunction 
with the third prerequisite. 


3. The orders must have specified that the reservist would be subject to 
the UCM] when in this IDT status 





24. 50 U.S.C. § 901(d) (1952). 

25. 10 U.S.C. § 101 (1982), enacted in the Act of Aug. 10, 1956, ch. 1041, § 101(31), 70A Stat. 1, 5, 1956 
U.S. Code Cong. & Admin. News 1336, 1341-42. See infra text accompanying note 57. 

26. United States v. Mitchell, 6 C.M.A. 579, 581, 20 C.M.R. 295, 297 (1955). 
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Read in conjunction with the second prerequisite, this means that the 
written orders which authorized the IDT must have stated that the reservist was to 
be subject to the UCMJ during the IDT in order for court-martial jurisdiction to 

‘ attach. A series of cases presented issues arising under the second and third 
prerequisites. 

The first two cases arose out of the Marine Corps’ assertion of court-mar- 
tial jurisdiction over its reservists in an IDT status by making enlistment in the 
Marine Corps Reserve subject to the prospective enlistee accepting “orders” 
purportedly assigning him to the Ready Reserve and subjecting him to the UCMJ 
whenever he was to be in an IDT status. These “orders,” however, did not direct 
the performance of any specific duty or training, nor did they specify the dates 
and times of the IDT?’ Arguably, these “orders” were not orders at all because the 
enlistee is “assigned” to the Ready Reserve by virtue of his enlistment contract,” 
the purported orders serving no function other than an attempt to comply with 
the orders prerequisite—an attempt which provided only form and no substance. 

United States v. Schuering® did not specifically address the validity of 
jurisdiction based on these “orders,” though the issue was presented by the facts 
of the case. The Court of Military Appeals, by not addressing the issue, appar- 
ently assumed that these “orders” complied with the prerequisites of Article 
2(a)(3). The validity of these “orders” was actually addressed in Wallace v. 
Chafee, when the United States Court of Appeals for the Ninth Circuit rejected 
the argument that orders which authorize the IDT must specify the times and 
places at which the reservist comes under court-martial jurisdiction. The court 
noted that, at the time of Wallace's voluntary enlistment into the Marine Corps 
Reserve, he acknowledged in writing the acceptance of orders subjecting him to 
the UCM]. Further, Wallace was presumed to have understood the meaning of the 
enlistment contract he signed, despite the fact he had received no formal training 
concerning the UCM]. Still, the issues of whether (1) the “orders” in question 
were orders within the legal definition or (2) the particular IDT was, in fact, 
performed pursuant to these orders were not specifically addressed. 





27. An example of such orders is reproduced in Partington, Court-Martial Jurisdiction Over the 
Weekend Reservist: Wallace v. Chafee, 7 U.S.F. L. Rev. 57, 59 n.11 (1972). 

28. A person joining the Reserve from a civilian status is “enlisted” into the Reserve. One is 
“assigned” to the Ready Reserve only if he is transferring from the Regular component or the 
Standby Reserve. 

29. United States v. Schuering, 16 C.M.A. 324, 325, 36 C.M.R. 480, 481-82 (1966). 

30. Wallace v. Chafee, 451 F.2d 1374, 1380 (9th Cir. 1971), cert. denied sub nom. Wallace v. Warner, 
409 U.S. 933 (1972). 
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A third case arose out of the Navy’s attempt to subject its reservists in an IDT 
status to court-martial jurisdiction by including in the orders assigning new naval 
reservists to their first Reserve units a statement that the reservists would be 
subject to the UCM] whenever they would be in an IDT status (acceptance of these 
orders, like the Marine Corps procedure, having been a prerequisite to enlist- 
ment in the Naval Reserve). These orders also did not direct the performance of 
any specific duty or training. In this case, United States v. Caputo, ™ the United 
States Court of Military Appeals questioned whether such orders would comply 
with this prerequisite because they did not “...direct the performance of a 
specific duty.” This doubt was well founded because these orders did not, in 
fact, authorize any IDT, but only assigned the reservists to their first units. The 
court, however, resolved the case without addressing the issue further. 

In each of these cases, the IDT during which the alleged offenses 
occurred should have been authorized by unit training orders specifying the 
place, date, and time of each IDT period* Rather than relying upon “orders” 
contained in enlistment contracts, the courts should have examined these unit 
training orders to determine if the prerequisites of Article 2(a)(3) were complied 
with, but there is no mention of these orders by any of the courts. 


4. The orders must have been voluntarily accepted by the reservist 


This fourth prerequisite, that the orders be voluntarily accepted by the 
reservist to be subject to the UCMJ, was one of acceptance in fact™ and was 


unique to Article 2(a)(3). The other eleven statuses of Article 2(a)(3) that sub- 
jected persons to court-martial jurisdiction did not have such a “voluntariness” 
requirement As noted by the United States Court of Military Appeals in Caputo: 





31. 18 M.J. 259 (C.M.A. 1984). 
32. Id. at 266. The court went on to say in the next sentence: 


-+». Instead, it [the orders] states that “[wJhen directed by appropriate authority,” he will report to his 
“assigned drilling unit.” The “direction” by appropriate authority may itself be the “orders,” which 
under Article 2(a)(3) must be in writing, specify that the recipient is subject to the Uniform Code, and be 
voluntarily accepted. Id. 
The court misconstrued these orders because the provision relating to reporting to the “assigned 
drilling unit” “{wjhen directed by appropriate authority” relates to reporting for active duty upon 
mobilization (M-Day). It has nothing to do with IDT. These orders were, in fact, nothing more than 
unit assignment orders. The Marine Corps “orders,” supra notes 26 & 29, did not even perform 
that function. The orders in Caputo are reproduced in an appendix to the decision. 18 M.J. at 268. 
33. Such orders presumably would have been issued pursuant to 10 U.S.C. § 101(31)(A) (1982). 
34. United States v. Abernathy, 48 C.M.R. 205 (C.G.C.M.R. 1974). 
35. Uniform Code of Military Justice, ch. 169, § 1, art. 2, 64 Stat. 109 (1950) (current version at 10 
U.S.C. § 802 (1986)). 
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.-. Military jurisdiction typically derives from consent, in that it usually 
depends on the existence of a status which is created by consent. In today’s 
All-Volunteer Force, every servicemember is an enlistee who is subject to 
military jurisdiction only because he has voluntarily entered an enlistment 
contract which created a military status.° 


While some persons were made subject to the UCMJ involuntarily by the 
draft when the UCMJ was enacted in 1950, such persons only came under two of 
the twelve categories of Article 2(a)2” Thus, Congress clearly intended that the 
unique voluntariness requirement of the original Article 2(a)(3) be something 
more than the act of acquiring a status which at some future time could subject 
the person to the UCMJ. In other words, Congress intended that the orders 
subjecting the reservist to court-martial jurisdiction be tendered to someone 
already a member of a Reserve component 2* 

How can this prerequisite be reconciled with the Marine Corps and Navy 
Reserve enlistment procedure discussed above (by which “orders” were accepted 
prior to active enlistment, with the enlistees not acquiring the status as members 
of a Reserve component until they subsequently took the enlistment oath)?” 
When this issue was raised before the United States Court of Appeals for the 
Ninth Circuit, in Wallace v. Chafee, the Marine Corps and Navy procedures were 
upheld on the ground that the issue was not one of status at the time the orders 
were accepted, but rather that an obligation can be incurred which only will be 





36. 18 M.J. at 266. 

37. Those persons who come under Article 2(a)(1) (members of a Regular component) and Article 
2(a)(7) (persons serving a sentence imposed by court-martial). 

38. See sources cited supra note 3. Further, Article 137, UCMJ [10 U.S.C. § 937 (1982)] required that 
certain articles of the UCMJ, including Article 2, be read to all those who have entered on active 
duty at the time of entry or within six days thereafter, then again after six months of active duty, 
and again at the time of reenlistment. The omission of any requirement that these sections of the 
UCM] be read at the time of initial enlistment is considered a strong indication that Congress had 
not intended that prospective enlistees in the Reserve could be tendered “orders” which would 
subject them to court-martial jurisdiction after they enlisted. That this is so, has been made clear 
by the inclusion of a provision in the 1986 amendments to the UCMJ, to the effect that the specified 
articles also will be read at the time of initial entrance into a duty status with a Reserve component 
or within six days thereafter. Military Justice Amendments of 1986, National Defense Authoriza- 
tion Act for Fiscal Year 1987, Pub. L. No. 99-661, Title VIII, § 804(d), 100 Stat. 3905, 3907 
(1986), amending 10 U.S.C. § 937. 

39. A refusal to accept the “orders” meant no enlistment. Military status does not come into existence 
until the moment that the enlistment oath is taken. In re Grimley, 137 U.S. 147, 156-57 (1980); 10 
U.S.C. § 802(b) (1985 Supp.). 
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consummated when, and if, the status arises.“ This rationale, based on contract 
law, cannot be reconciled with congressional intent. 


B. Court-Martial Jurisdiction Must Exist at Time of Trial as well as at Time 
of the Offense and the Accused Must be Amenable to Trial by Court-Martial 


Court-martial jurisdiction has three elements: (1) Jurisdiction must have 
existed at the time the alleged offense was committed (i.e., the accused had a 
requisite status at that time); (2) jurisdiction must exist at the time of trial by 
court-martial (i.e., the accused has a requisite status at this time); and (3) the 
accused must be “amenable” to trial by court-martial for the alleged offense.“ 
This means not only must the accused be subject to the UCMJ both at the time of 
the offense and the time of trial, but there also must not be any legal impediment 
to trial by court-martial. This third requirement arises from the general rule that 
court-martial jurisdiction ceases upon discharge from military service or by any 
other termination of the requisite status, and it is not revived by reentry into 
military service or return to such status.© 

This general rule can be overcome by statute; and, prior to the enactment 
of the UCMJ, the Marine Corps and Navy statute examined earlier not only 
granted court-martial jurisdiction over reservists in an IDT status, but also 
stated that: 


... Provided, that disciplinary action for an offense committed while subject 
to the laws, regulations, and orders for the government of the Navy shall not 
be barred by reason of release from duty status of any person charged with 





40. Wallace v. Chafee, 451 F.2d 1374, 1378-80 (9th Cir. 1971), cert. denied sub nom. Wallace v. Warner, 
409 U.S. 933 (1972). The same issue existed in an earlier case, but it was not raised. United States 
v. Schuering, 16 C.M.A. 324, 36 C.M.R. 480 (1966). 

41. This rationale has been criticized as relying on an unrealistic characterization of the enlistment 
process. Note, Wallace v. Chafee, 23 Case W. Res. L. Rev. 668 (1972). 

42. United States v. Schuering, 16 C.M.A. 324, 327, 36 C.M.R. 480, 483 (1966); United States v. 
Caputo, 18 M.J. 259, 266-67 (C.M.A. 1984). Also, only officers who are themselves subject to the 
UCM] are empowered to exercise disciplinary functions through the convening of courts-martial 
and referral of charges to trial. United States v. Duvall, 7 M.J. 832, 834 (N.C.M.R. 1979). 

43. United States ex rel. Hirshberg v. Cooke, 336 U.S. 210 (1949). This rule was contained in para. lla 
of both the Manual for Courts-Martial, United States, 1951 and the Manual for Courts-Martial, 
United States, 1969 (Rev.) [MCM, 1969 (Rev.)}, but it has been omitted from the Manual for 
Courts-Martial, United States, 1984 (MCM, 1984). 
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the commission thereof: provided further, that for the purpose of carrying 
the provisions of this section into effect, members of the Naval Reserve may 
be retained on or returned to a duty status without their consent, but not for 
a longer period of time than may be required for disciplinary action.“ 


When the UCM] was enacted (and the above statute repealed), Congress 
did not include a provision permitting the return to “duty status” of reservists 
who had committed offenses while in such status, but had thereafter been 
released from that status. Further, the UCMJ restricted the jurisdictional 
“revival” provision (permitting court-martial after termination and revival of a 
requisite status) to offenses punishable by confinement for five years or more and 
for which the accused cannot be tried in an American Federal, state, or territorial 
court.“ Because the disciplinary problems involving reservists in an IDT status 
rarely involve offenses which carry a penalty this severe, this revival provision 
has been of limited use to the Reserve components. 

These limitations on jurisdiction over reservists in an IDT status have 
created problems for the Reserve components. An attempt by the Marine Corps 
Reserve to call a reservist to one day of active duty solely for the purpose of 
court-martial, for an offense committed while in an IDT status, was struck down 
by the United States Court of Military Appeals in Schuering.” The court held 
that, because no authority existed to involuntarily call a reservist to active duty 
for that limited purpose, there was no personal jurisdiction at the time of trial. 
The court, in dictum, said that, had the accused validly been in a status at the 


time of trial which subjected him to the UCMJ, the general rule barring revival of 
jurisdiction would not apply merely by virtue of the reservist’s release from the 
IDT period during which the offense was committed.“ This dictum was expressly 
repudiated in Caputo,“ however, when the Navy unsuccessfully sought to court- 
martial an enlisted reservist during an IDT period for an offense committed 
months earlier while on two-weeks’ active duty. The court found that the general 
rule barring the revival of jurisdiction applied to the hiatus between the accused’s 





4A. 34 USC. § 855 (1940), 34 U.S.C. § 853(a) (1940), supra note 7. 

45. Article 3(a), UCMJ, 10 U.S.C. § 803(a) (1982). 

46. United States v. Schuering, 16 C.M.A. 324, 36 C.M.R. 480 (1966). But, if the accused volunteered 
for active duty for the purpose of court-martial, there was jurisdiction at the time of trial. United 
States v. Wheeler, 10 C.M.A. 646, 28 C.M.R. 212 (1959). 

47. 16 C.M.A. at 328, 36 C.M.R. at 484. One of the three judges disassociated himself from this 
dictum. Id. at 331, 36 C.M.R. at 487. 

48. 18 M.J. 259, 267 (C.M.A. 1984). See United States v. Mathwich, 42 C.M.R. 937 (N.C.M.R. 1970), 
which arrived at the same result as Caputo after misconstruing the dictum from Schuering. For a 
pre-Caputo case which followed this dictum in a situation where a reservist had a hiatus between 
two periods of active duty, see United States v. Harris, 11 M.J. 690 (N.M.C.M.R. 198]). 
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release from active duty and his next IDT (rill) period because, during the 
hiatus, he was not a person belonging to the general category of persons subject 
to the UCMJ.@ 

In United States v. Poole*° the Marine Corps sought to distinguish 
Caputo’s holding from the case of a Reserve officer released from active duty and 
then court-martialed months later while on two-weeks’ active duty, for an offense 
committed during the prior active duty, on the ground that the status of being an 
officer was different from Caputo’s “status” as an enlisted man. The Navy-Marine 
Corps Court of Military Review rejected this argument, stating it is the status as a 
person subject to the UCMJ—not the “status” of being an officer—which deter- 
mines jurisdiction under Article 2(a), and, during the hiatus, the accused did not 
have the status as a person subject to the UCMJ. * 

The high point of the general rule as applied to reservists was reached in 
1986, in Duncan v. Usher in which the United States Court of Military Appeals, 
after examining the pre-UCMJ Marine Corps and Navy statute and the legislative 
history of the UCMJ, held that a reservist alleged to have committed an offense 
during one tour of active duty was not amenable to trial by court-martial during a 
subsequent tour of active duty because of the hiatus between the active-duty 
tours during which time he was not a person subject to the UCM], despite the fact 
that he remained a reservist. * 

IDT usually consists of a four-hour drill period, and offenses very often 
go undiscovered until after the drill is over. Even if an offense is discovered 





49. 18 M.J. at 266-67. The revival provision of Article 3(a), UCMJ, did not apply because the offense 
committed by the accused could have been tried in the courts of Hawaii where he performed his 
two weeks active duty. There were other exceptions to the general rule barring revival which were 
set out in para. 1lb, MCM, 1969 (Rev.), but none of them were applicable or are relevant here. In 
Caputo, Senior Judge Cook expressed doubts about the court’s reliance on MCM, 1969 (Rev.), 
para. lla, supra note 43, when the general rule was omitted from the 1984 Manual not then in 
effect. 18 M.J. at 273-75. Judge Cook appears to have misconstrued the court’s use of para. lla. 
The court's opinion relied on the general rule as expressed in that paragraph; the omission of the 
general rule from the 1984 Manual in no way vitiated the rule which the MCM, 195] and MCM, 
1969 (Rev.) had incorporated. 

50. United States v. Poole, 20 M.J. 598 (N.M.C.M.R. 1985), petition denied, 20 M.J. 398 (C.M.A. 
1985). 

51. 20 M.J. at 600. 

52. Duncan v. Usher, 23 M.J. 29 (C.M.A. 1986). 

53. Id. The accused was court-martialed for serious offenses (lewd and lascivious conduct and rape) on 
a third tour of active duty, the offenses having occurred during the first tour and there having been 
a hiatus between each of the three tours when he lacked the requisite status. The revival provision 
of Article 3(a), UCMJ, supra note 45, was of no assistance to the government because the accused 
was subject to trial in a U.S. District Court, the alleged offenses having been committed on an Air 
Force base in the United States. 23 M.J. at 36. 
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during a drill, it may be impossible to have court-martial jurisdiction attach prior 
to the end of the drill. Likewise, reservists (as well as regulars) are often released 
from active duty before the discovery of offenses that were committed prior to 
release.** The effect of the general rule terminating jurisdiction, as applied by the 
United States Court of Military Appeals in the reservist cases, effectively put 
reservists in an IDT status beyond the reach of court-martial jurisdiction even 
though the four prerequisites of the original Article 2(a)(3) had been met. The 
response of the Marine Corps and the Navy was to seek amendments to the UCM]J. 


IV. THE 1986 UCMJ AMENDMENTS 


Following the decision in Caputo, the Marine Corps and Navy sought to 
restore the pre-Caputo situation whereby they exercised court-martial jurisdic- 
tion over their reservists in an IDT status. This was achieved by legislation 
enacted in 1986, which amended both Articles 2(a)(3) and 3 of the UCMJ. Article 
2(a)(3) was amended by substituting the following category of reservists subject to 
the UCMJ for the original Article 2(a)(3): “(3) Members of a reserve component 
while on inactive-duty training, but in the case of members of the Army National 
Guard of the United States or the Air National Guard of the United States only 
when in Federal service.” Article 3 was amended by adding a new subsection 
which provided that termination of a period of active duty or IDT does not relieve 
a reservist from amenability to court-martial jurisdiction for an offense commit- 
ted during the active duty or IDT. * While the amendment to Article 3 is quite 
clear in its effect, the amendment to Article 2(a)(3) raises the same three 


questions raised in the discussion of the pre-UCMJ Marine Corps and Navy 
statute: (1) Who authorizes the IDT?; (2) what constitutes IDT?; and (3) when does 
IDT commence and terminate? 





54. Once jurisdiction attaches for purposes of trial, apparently that jurisdiction continues even if the 
accused is released from active duty. United States v. Caputo, 18 M.J. 259, 263 (C.M.A. 1984). 
What is necessary to have jurisdiction attach for purposes of trial is a thorny subject which is 
beyond the scope of this article. See United States v. Self, 13 M.J. 132 (C.M.A. 1982); United States 
v. Mathwich, 42 C.M.R. 937 (N.C.M.R. 1970). 

55. Military Justice Amendments of 1986, supra note 1. Under § 804{a)(2), a reservist may be recailed 
to active duty solely for the purpose of nonjudicial punishment or court-martial (including pretrial 
proceedings). See United States v. Schuering, 16 C.M.A. 324, 36 C.M.R. 480 (1966). 

56. Military Justice Amendments of 1986, supra note 1, at § 804(b), which adds the following new 
subsection to Article 3, UCMJ, 10 U.S.C. § 803: 

@ A member of a reserve component who is subject to this chapter is not, by virtue of the 
termination of a period of active duty or inactive-duty training, relieved from amenability to 
the jurisdiction of this chapter [the UCMJ] for an offense against this chapter committed 
during this period of active duty or inactive-duty training. 
Note that this provision would not apply to a member of a Regular component who, upon his 
release from active duty, is transferred to a Reserve component. 
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A. Who Authorizes the IDT? 


The question of who authorizes particular IDT is important, not in the 
context of IDT performed with a unit pursuant to unit training orders but in the 
context of individual IDT performed pursuant to oral orders. Under the original 
Article 2(a)(3), the requirement of written orders made it clear as to who autho- 
rized particular IDT. Under the 1986 Article 2(a)(3), however, the question arises 
as to whether there is any restriction on who may authorize IDT. For example, 
must it be an officer who authorizes the IDT and, if so, what is the effect on 
jurisdiction if an enlisted man gave oral authorization to a reservist to perform 
IDT? There are no ready answers to these questions, but they pose real problems. 

The essential question is whether it is enough, for purposes of jurisdic- 
tion, that a reservist perform some type of IDT regardless of authorization. 
Unlike the Marine Corps and Navy statute which preceded the UCMJ, the 1986 
Article 2(a)(3) says nothing about authorization which is an indication that 
authorization is not a prerequisite to jurisdiction. Does this then mean that the 
reservist who attends a military class without any prior authorization, intending 
to claim IDT credit for training (retirement or participation points) after the fact, 
is subject to court-martial jurisdiction? What if the reservist never claims any 
credit for the training? What if the reservist performs the training intending not to 
claim any credit for it—is the training IDT in that case?” As can be seen, the issue 
of authorization raises many questions; and, if no authorization is required, even 
more questions are raised. 


B. What Constitutes IDT? 


The 1986 Article 2(a)(3) is nothing more than the first prerequisite of the 
original Article 2(a)(3)—the reservist must actually be on IDT. Thus, what was 
said in regard to that prerequisite (i.e., what is not IDT) is equally applicable to 
the 1986 legislation It is appropriate here to look at the existing statutory 
“definition” of IDT, which provides: 





57. To qualify for retired pay, a reservist must have 20 “good” years of service. 10 U.S.C. § 1331(a) 
(1982). A reservist earns a “good” year by receiving at least 50 retirement points. 10 U.S.C. 
§ 1332(a)(2) (1982). Such retirement points are earned by active duty (one point per day) or IDT; 
but, no more than 60 IDT points may be credited each year. 10 U.S.C. § 1333(3) (1982). Thus, the 
reservist who has earned 60 IDT points in a retirement year may continue to participate in extra 
training which would earn points, but it is not worth the effort for him to complete the paperwork to 
claim the points because they do not count toward retirement. 

58. See supra text accompanying note 23. 
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(31) “Inactive-duty training” means— 


(A) duty prescribed for Reserves by the Secretary concerned under 
section 206 of title 37 [37 U.S.C. § 206] or any other provision of law; 
and 

(B) special additional duties authorized for Reserves by an authority 
designated by the Secretary concerned and performed by them on a 
voluntary basis in connection with the prescribed training or mainte- 
nance activities of the units to which they are assigned. 


It includes those duties when performed by Reserves in their status as 
members of the National Guard.” 


The first of these two “definitions” relates primarily to reservists drilling 
for pay with organized Reserve units.” The second definition also appears to be 
concerned primarily with reservists assigned to organized units. The word 
“additional” indicates that the voluntary duty is in addition to the duty the 
reservist performs under the first definition. If this analysis is correct, then IDT 
is limited to the ordinary drill periods of organized Reserve units plus those 
additional periods of IDT voluntarily performed by members of organized 
Reserve units and connected with their units. The only problem is that the 
services have never viewed IDT so narrowly. 

If one searches the service regulations for definitions of IDT by the 
respective service secretaries, one searches in vain. Within the Department of 


Defense, the only general “regulation” with a definition of IDT is a publication of 
the Joint Chiefs of Staff which defines it as follows: 


[I}nactive duty training—(DOD) Authorized training performed by a mem- 
ber of a Reserve Component not on active duty or active duty for training 
and consisting of regularly scheduled unit training assemblies, additional 
training assemblies, periods of appropriate duty or equivalent training, and 
any special additional duties authorized for Reserve Component personnel 
by an authority designated by the Secretary concerned, and performed by 





59. 10 U.S.C. § 101(31) (1982). 
60. 37 U.S.C. § 206 (1982) covers reservists drilling for pay with organized Reserve units. The author 
is unaware of “any other provision of law” relevant to this article. 
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them in connection with the prescribed activities of the organization in 
which they are assigned“ 


This “definition” is broader than the statutory definition in that it is not 
restricted to voluntary duty additional to the IDT performed as a member of an 
organized Reserve unit. Note that this definition includes the requirement that 
the training be authorized. The services have, by regulation, prescribed the types 
of duty and training for which credit toward retirement (retirement or participa- 
tion points) can be earned These regulations, in effect, broadly define IDT to 
include the completion of correspondence courses. Thus, it can be said that IDT 
is characterized by the award of credit toward retirement. If the training or duty is 
IDT, a reservist earns credit toward retirement; if he cannot earn such credit, the 
training or duty is not IDT® 

What then is the definition of IDT for the purposes of the 1986 Article 
2(a)(3)? The answer to this question is not clear, yet reservists have the right to be 
put on notice as to when they will be subject to the UCMJ. The failure of Congress 
to include a definition of IDT for purposes of the UCM], or at least require that the 
definition be prescribed by the President in the Manual for Courts-Martial, is a 
serious deficiency. 


C. When is a Reservist on IDT? 


The 1986 Article 2(a)(3) does not define when court-martial jurisdiction 
attaches and terminates for the reservist in an IDT status. It is a truism that 
jurisdiction will attach at the moment the IDT commences and it will terminate 
the moment the IDT terminates. The problem is determining precisely when 





61. Dictionary of Military and Associated Terms, Joint Chiefs of Staff Pub 1, 1 Jan. 1986, at 178. The 
Coast Guard, which is part of the Department of Transportation, gives this definition: 
Inactive Duty Training (IDT) - Any authorized training performed by a reservist not on 
active duty or ADT [active duty training]. IDT consists of single drills, multiple drills, 
periods of appropriate duty, or work and study performed in connection with correspon- 
dence courses of an armed force. 
COMDTINST M1001.27 of 14 Aug 1986, Encl: (1-1) at 2. There are other definitions of IDT for 
specified purposes. See 32 C.F.R. § 716.2(d) (1985) (death gratuity); 38 C.F.R. § 3.6(d) (1985) 
(veterans’ benefits); 38 C.F.R. § 21(e) (1985) veterans’ benefits); 38 C.F.R. § 17.31(d) (1985) 
(medical benefits). 

62. Air Force - Dep’t of Air Force, Reg. No. 35-41, ch. 2, vol. 2 (26 Apr. 1985); Army - Dep’t of Army, 
Reg. No. 140-185 (15 Nov. 1979) [hereinafter AR 140-85]; Marine Corps - § 2, ch. 4, MCO 
PIOOLRIE, 20 Mar. 1980. The most extensive list is that of the Army, found in AR 140-85, supra. 

63. For example, the chart from AR 1440-85, supra note 62, is entitled “Award of IDT retirement 
points.” 
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those moments occur™ For reservists drilling with organized Reserve units, 
these moments are readily ascertainable by reference to the units’ training 
schedules which specify the times when the drills begin and end. It is the 
individual IDT which presents the problems. For example, when does jurisdiction 
attach and terminate for the reservist attending a civilian professional conference 
or doing correspondence courses at home? Because of the difficulties in deter- 
mining the answer to this question, practical considerations will probably pre- 
clude the exercise of court-martial jurisdiction in those difficult cases. Sooner or 
later, the issue will arise in the context of a “difficult” case. Here too, reservists 
have a right to notice as to when jurisdiction attaches and terminates. The 
requirement of written orders in the original Article 2(a)(3) prevented this 
problem from arising because the orders would normally at least state the time 
the IDT commenced, if not the time the IDT ended. The repeal of the written 
orders requirement has left a deficiency which needs to be remedied. 


D. The Adequacy of the 1986 Legislation 


In restoring to the Marine Corps and the Navy the jurisdiction that they 
were exercising over reservists attending unit drills prior to the Caputo decision, 
the 1986 legislation probably achieved its goal. Many questions remain to be 
answered, however, and there are some gaps as far as the desirable scope of this 
jurisdiction is concerned. Perhaps the biggest gap which has never been filled by 
the law exists in the case where a reservist, not on active duty or IDT, submits a 
false claim or fraudulently alters a record or document for the purpose of gaining 
a benefit from the United States directly related to his Reserve status. Typical 
examples would be the submission of false claims for pay arising out of active 
duty or IDT as well as the alteration of Reserve records to place the reservist in a 
more favorable position than he would be in if the truth were known. These 
situations are the kind which logically should invoke UCMJ jurisdiction regard- 
less of whether the reservist commits the offense on active duty, IDT, or any other 
time. Perhaps this omission can be overcome by the ability of the services to 
define IDT by regulation. A definition of IDT could be drafted to include these 
typical situations. 





64. The counterpart for the commencement of active duty is when the servicemember is “lawfully 
called or ordered” to duty. See supra note 23 and accompanying text. Active duty terminates at the 
moment one is released from active duty, which is the moment of delivery to the servicemember of 
his discharge certificate or other valid notice of the termination of his status. United States v. 
Howard, 20 M.J. 353 (C.M.A. 1985); United States v. Thompson, 21 M.J. 854 (A.C.M.R. 1986), 
affd mem., 23 M.J. 246 (C.M.A. 1986). 
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The potential overbreadth of the 1986 Article 2(a)(3) should be of great concern. 
The idea of reservists doing correspondence courses being subject to court-mar- 
tial jurisdiction caused much concern and was rejected when the UCMJ was 
introduced in Congress Yet, the 1986 Article 2(a)(3) was enacted without 
opposition and without hearings—the only amendment to the legislation being to 
the provisions relating to calling a reservist to active duty for disciplinary action 
under the UCMJ 

The Report of the House Committee” justified the sweeping expansion of 
court-martial jurisdiction over reservists in an IDT status by noting the very 
significant integration of the Reserve components into the active components® as 
well as the need for effective “disciplinary control over reservists.” That report 
went on to say: 


The amendments would consolidate authority for the exercise of jurisdic- 
tion over reservists on active-duty training and inactive-duty training and 
eliminate the requirement that jurisdiction over offense committed by 





65. Statement of Col. Maas, supra note 3, at 709; statement of Felix Larkin, supra note 3, at 860; 
statement of John P. Oliver, supra note 3, at 154; statement of E. M. Morgan, Jr., supra note 3, at 
329 See also 95 Cong. Rec. 5720 (1949) (statement of Rep. Brooks); 96 Cong. Rec. 1356 (1950) 
(statement of Sen. Kefauver). See sources cited supra note 3. 

66. The entire legislative history of the Senate amendment consists of one sentence stating that the 
purpose of the amendment was to ensure “‘... the fair and prudent exercise of the new authority to 
call reservists involuntarily to duty for proceedings under the Uniform Code of Military Justice.” 
Ml Cong. Rec. H10,318 (daily ed. Oct. 14, 1986). See, Id; 141 Cong. Rec. H10,170 (daily ed. Oct. 14, 
1986). The Military Justice Amendments of 1986 were introduced as H.R. 4428, 99th Cong., 2d 
Sess. § 701 et seq. (1986). The corresponding Senate Bill had no provisions relating to extending 
court-martial jurisdiction over reservists in an IDT status. S.2638, 99th Cong., 2d Sess. § 801 et 
seq. (1986). The House version was accepted by adding to its provisions what is now 10 U.S.C. § 
802(d)(4) & (5). The Senate numbering of the amendments to the UCMJ was adopted in the final 


legislation. 

67. H.R. Rep. No. 718, 99th Cong., 2d Sess, at 225-27 (1986) [hereinafter H.R. Rep. No. 718]. See 41 
Cong. Rec. H10,170 (daily ed. Oct. 14, 1986); 141 Cong. Rec. H10,318 (daily ed. Oct. 14, 1986). 
This report was taken from the letter from DOD General Counsel Chapman Cox to Speaker of the 
House Thomas P. O’Neill (Nov. 18, 1985) (which accompanies the proposed 1986 legislation). 

68. H.R. Rep. No. 718, supra note 67, at 226. One example given in the report is that over 300 naval 
reservists served on the USS New Jersey off the coast of Lebanon. This is somewhat misleading in 
that these reservists were on active duty for this service. 

69. Id. 
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reservists on inactive-duty training be conditioned on the voluntary accep- 
tance of orders stipulating to such jurisdiction.” 


The use of the word “amenability” does not seem to be used in its 
technical sense as used in this article,” but rather it must refer to jurisdiction at 
the time of the offense. Obviously, Congress intended to impose jurisdiction over 
reservists performing duty with the active components, or duty involving the use 
of “state of the art weapons systems and equipment.”” It appears, however, that 
the 1986 Article 2(a)(3) goes well beyond this stated intent and covers reservists 
regardless of the type of training or with whom it is to be performed. The question 
here is whether Congress truly intended this result. 


V. CONCLUSION 


While, as a matter of policy, it is expected that the services will use the 
jurisdiction of the 1986 Article 2(a)(3) in very limited situations, such as reser- 
vists drilling with organized Reserve units, past experience has shown that 
sooner or later some commander will attempt to push the new legislation to its 
limit. Congress has expressed the desire that reservists be on notice as to those 
IDT periods when they will be subject to court-martial jurisdiction, but the result 
of the 1986 legislation will instead be uncertainty for many reservists. Further, 
policies among the services may differ, making the UCMJ anything but uniform.” 
Congress should reexamine Article 2(a)(3).* A comprehensive definition of IDT 
should be enacted by Congress as part of the UCMJ or, at the very least, be 
required to be set out in the Manual for Courts-Martial. Reservists deserve 
proper notice of when they will be subject to court-martial jurisdiction, and the 
services deserve more protection than they presently have. 





70. Id. 

71. Supra note 42. 

72. H.R. Rep. No. 718, supra note 67, at 226. This third situation is a restatement of the “dangerous 
and expensive equipment” justification used for the original Article 2(a)(3), UCMJ. 
New Powers for the Reserve Component Commander and New Responsibilities for the Reserve 
Component Judge Advocate, The Army Lawyer, Jul. 1987, at 5. 

74. In particular, Congress should at least take a look at the National Guard experience in exercising 
state court-martial jurisdiction over guardsmen who failed to attend scheduled IDT or came late to 
such IDT. See supra text accompanying note 23. 
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MILITARY LAW IN THE PEOPLE'S REPUBLIC OF CHINA 


Commander Paul M. Stimson, JAGC, USN * 


I. INTRODUCTION 


The People’s Republic of China (PRC), in the aftermath of the death of 
Mao Zedong in 1976, has embarked upon an unprecedented period of legal 
reform. Given China’s history since the establishment of the PRC in 1949, this 
recent movement toward a rule of law, while welcomed, must be viewed with a 
certain degree of skepticism. Previous advancements toward a rule of law have 
been reversed, as radicals gained control and purged the “rightist” legality. 
Nevertheless, there is room for hope that China’s desire for a period of stability, 
after the turmoil of the Cultural Revolution, will give lasting strength to this new 
legal reform movement. 

In the field of military law, China has taken a historic first step by 
enacting the military decree which governs the world’s largest standing armed 
force. This article will discuss military law in the PRC, focusing on that portion of 
substantive military law which the Chinese have recently made public: The 
Provisional Regulations of the People’s Republic of China for Punishing Service- 
men Who Commit Offenses Against Their Duties (The Provisional Regulations); 
For the Chinese, this public enactment must be viewed as a major development, 
as military law previously was shrouded in secrecy. The PRC viewed all matters 
concerning their armed forces as matters of state secrecy and security, therefore 
no military law enactments were made public. By publicly enacting The Provi- 
sional Regulations, concerning a previously secret field of law, there appears to 
be a real commitment by the Chinese to legal reform. 





*Commander Stimson is presently serving as a military judge assigned to the 
TRANSATLANTIC Judicial Circuit, Naples, Italy. He received his B.A. degree, 
magna cum laude, from the University of Colorado in 1971, his J.D. degree from the 
Colorado School of Law in 1974, and his LL.M. degree with highest honors from the 
National Law Center at George Washington University in 1985. He is a member of 
1. People’s Republic of China Foreign Broadcast Information Service, June 12, 1982, no. 113, at 

KIKS [hereinafter F.B.LS., June 12, 1982}. The decree has an effective date of 1 January 1982. Id. 
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In substantive military criminal law, one finds the most meaningful 
insights into the new military law in the PRC. While this openness concerning 
substantive law is promising, uncertainty remains concerning the procedural 
aspects of military law in China. Civilian criminal procedure is governed by The 
Law of Criminal Procedure of the People’s Republic of China (The Law of 
Criminal Procedure), adopted by the Second Session of the Fifth National People’s 
Congress on 1 July 1979? A review of that legislation, however, reveals no specific 
reference to military courts or procedure. Articles 3 through 6 of The Law of 
Criminal Procedure refer to “People’s Courts” and the “People’s Procuratorates,” 
and there are provisions for dealing with specific groups such as foreigners. As 
previously noted, however, there are no provisions which specifically govern 
military courts, military procuratorates, or military offenders? 

Chinese military law, like Chinese law in general, appears to be based 
loosely upon the Soviet model. In the Soviet Union the criminal procedure applied 
in civilian prosecutions generally is applicable to military prosecutions, with 
certain “special procedures” included for dealing with the military offender.‘ It 
seems, therefore, a reasonable presumption that, in the PRC, the procedures 
followed in civilian prosecutions generally may be applicable to prosecutions 
involving military personnel. To date, however, there is no clear indication of 
what, if any, “special procedures” apply to military criminal procedure in the 
PRC. Given the similarity to the Soviet system and the exigencies of military 
service, however, the existence of such special procedures is likely. 

The Chinese Constitution of 1982, like the present Soviet Constitution, 
provides for the establishment of military courts in addition to other civilian 
courts, and for military procuratorates in addition to civilian procuratorates® 
This implies the existence of special military procedures. Confirmation of such 
special military procedures must await future development of the legal reform 
movement as the Chinese realize that nothing of importance is to be gained from 
continued secrecy concerning military law. 





2. People’s Republic of China Foreign Broadcast Information Service, July 30, 1979, no. 20, at 1-31. 
3. Id. 


4. H. Berman & K. Mivoslav, Soviet Military Law and Administration 111 (1955). 
5. People’s Republic of China Const. art. 124. 
6. Id. art. 130. 
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II. BACKGROUND 


A. The People’s Liberation Army 


The People’s Liberation Army (PLA) is the world’s largest military force 
consisting of some four million personnel. Ground forces comprise three and 
one-half million of the total, while the remaining one-half million consist of Navy 
and Air Force personnel.’ The roles of the PLA are varied, but generally encom- 
pass the following tasks: 


1. Defense of the Chinese Communist Party 

2. Defense of the territory of the PRC 

3. Deterrence of attack on the PRC, and should deterrence fail, to bring any 
war to a favorable conclusion 

4. Maintenance of internal security 

5. Engagement in production and construction work and aid in the national 
development of the PRC 

6. Support of foreign policy objectives of the PRC® 


Prior to the enactment of The Provisional Regulations in 1982, the 
military regulations of the PLA known to the West consisted of two sets of “rules” 
which were directed at controlling soldiers in the field of combat. Both had their 
origins in the early developmental period of the PLA and can be seen as 


encouraging good relations with the local populace upon which the young guer- 
rilla army depended. Mao Zedong is given credit for originating the “Three Main 
Rules of Discipline” in 1928, which are simply stated as “1) Obey all orders; 2) Do 
not take a single needle or piece of thread from the masses; and 3) Turn in 
everything captured.” The other set of rules, entitled, “The Eight Points of 
Attention,” consisted of the following: 





7. Defense Intelligence Agency, Handbook on the Chinese Armed Forces, introduction (1976). 
8. Id. at 1-1. 
9. Id. at 5-27. 
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1, Speak politely 

2. Pay fairly for what you buy 

3. Return everything that you borrow 
4. Pay for anything you damage 

5. Do not hit or swear at people 

6. Do not damage crops 

7. Do not take liberties with women 
8. Do not ill-treat captives.” 


The admonitions contained in The Provisional Regulations, as will be 
discussed, are far more detailed. 

To understand the PLA and its function within China, one must recognize 
that the PLA is an extremely important and powerful organization. Control of the 
PLA is crucial to the control of China by the Chinese Communist Party (CCP). As 
Chairman Mao noted: “Every communist must grasp the truth. Political power 
grows from the barrel of a gun. Our principal is that the Party controls the gun, 
and the gun must never be allowed to command the Party.” In this context, it 
should not be surprising to find that the true leader of the PRC, Deng Xiaoping, is 
Chairman of both the State Central Military Commission and the Military 
Commission of the Chinese Communist Party. 

Another important characteristic of the PLA is its historic role in the PRC 
as a model for various reforms: 


Perhaps the most striking feature of the ground-force tradition in China has 
been its routine involvement in domestic political affairs. The army has 
always been recognized by both military and civil leaders as an instrument 
for the implementation of domestic policy. Its senior leaders, far from being 
isolated from politics, have been encouraged to participate directly in the 
melee of domestic policy formulation and implementation.” 


Arguably, the publication, for the first time, of a statute relating to 
substantive military law is an example of the PLA, again, fulfilling a role model 
function in this new era of legal reform within the PRC. 





10. id. at 5-28. 

11. J. Jordan, The Maoist versus the Professional Vision of a People’s Army, in The Military and Political 
Power in China in the 1970's 27 (W. Whitson ed. 1972). 

12. J. Heinlein, The Ground Forces, in The Military and Political Power in China in the 1970's, supra 
note 11, at 155. 
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B. Military Law (Courts-Martial) 


A review of military law in the PRC requires the reader’s understanding of 
basic concepts of military law. Likewise, it is difficult to discuss military law in 
the PRC without drawing upon some necessary comparisons to military law in the 
United States, and the Soviet Union. Common difficulties are encountered disci- 
plining large military units, whether in the PRC, the Soviet Union, or the United 
States. Military discipline traditionally has been maintained by systems which 
involve both judicial and nonjudicial procedures. In the United States, this is 
accomplished through formal courts-martial for serious breaches of conduct, 
while less serious breaches are expeditiously handled in an informal nonjudicial 
manner. In the nonjudicial setting, punishments are limited and the offender has 
no criminal record if found at fault. The framework for the United States system is 
contained in the Uniform Code of Military Justice,” which sets forth basic 
substantive and procedural law. The aforementioned laws are elaborated upon in 
the Manual for Courts-Martial 1984, which is promulgated by the President of the 
United States. Additionally, the entire courts-martial system is supervised by 
courts of military review, made up of senior active duty judge advocates; and, 
above the courts of military review, the Court of Military Appeals, a court 
consisting of three civilian judges. Both substantive and procedural law are 
clearly defined, and military trials are open to the public. From 1969 until 1987, 
military jurisdiction was limited to servicemembers who committed “service 
connected” crimes or who committed offenses within the geographic limits of 
military installations.“ With the recent United States Supreme Court decision in 
United States v. Solorio,® however, it appears that military jurisdiction is now all 
inclusive. The United States courts-martial now have the power to try any 
violation of the Uniform Code of Military Justice, regardless of the situs of the 
crime. These jurisdictional cases further evidence the public nature of and 
potential civilian involvement in the United States military justice system through 
supervision by the Supreme Court and the publication of the Court’s opinions. 

As noted earlier, one has only a partial view of the court-martial system in 
the PRC. Prior to the publication of The Provisional Regulations, which were 





13. The Uniform Code of Military Justice (UCMJ) is a Federal statute enacted by the Congress, 10 
U.S.C. §§ 801-940 (1982, Supp. II 1984, & Supp. III 1985). The United States Constitution assigns 
Congress the responsibility “[t]o make rules for the government and regulation of the land and 
naval forces.” U.S. Const. art I, § 8. 

14, See O'Callahan v. Parker, 395 U.S. 258 (1969); Relford v. Commandant, 401 U.S. 355 (1971). 

15. United States v. Solorio, 107 S.Ct. 2924 (1987). The Solorio case overruled O'Callahan v. Parker, 
395 U.S. 258. 
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effective 1 January 1982, even less information existed—as only “The Three 
Main Rules” and the “The Eight Points of Attention” were known to the West. The 
Provisional Regulations preceded the enactment of the 1982 PRC Constitution” 
Even so, its substantive provisions appear to be in complete accord with the 
principles and purposes espoused by the Constitution. 

Constitutionally, the Central Military Commission (composed of a chair- 
man, vice-chairman, and members) has the overall responsibility for control of 
the armed forces of the PRC,” subject to the approval of the National People’s 
Congress.” The 1982 Constitution set forth the guidelines for the PLA: 


The armed forces of the People’s Republic of China belong to the people. 
Their tasks are to strengthen national defense, resist aggression, defend 
the motherland, safeguard the people’s peaceful labour, participate in 
national reconstruction, and work hard to serve the people. The state 
strengthens the revolutionization, modernization and regularization of the 
armed forces in order to increase the national defense capability” 


The Provisional Regulations were viewed by Chinese authorities as an 
extension of The Criminal Law of the People’s Republic of China (The Criminal 
Law), which had been adopted on 1 July 1979, at the second session of the Fifth 
National People’s Congress. The Provisional Regulations were to apply specifi- 
cally to service-related offenses, while The Criminal Law would apply to all other 
offenses committed by service personnel.” This orientation parallels that of the 
United States system during the years 1969-19877 


III. PROVISIONAL REGULATIONS FOR PUNISHING SERVICEMEN 


In early June of 1981, Shi Jingian, Deputy Director of the PLA General 
Political Department, in an unprecedented public statement about military law in 





16. See F.B.LS., June 12, 1982, supra note 1. 

17. People’s Republic of China Const. art. 93. 

18. Id. art. 94 “The Chairman of the Central Military Commission is responsible to the National 
People’s Congress.” Id. 

19. Hd. art. 29. 

20. See F.B.LS., June 12, 1982, supra note 1, art. 1. 

21. See supra notes 4 & 15 and accompanying text. 
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the PRC, announced the enactment of The Provisional Regulations? They 
consist of twenty-six articles directed at prosecution of the serious military 
offender, and left to the local commander the responsibility and duty of dealing 
with minor military offenses. The punishments set out in The Provisional Regu- 
lations are relatively severe and contain escalator clauses to increase punish- 
ments for offenses committed during time of war. “Escalator clauses” are com- 
mon devices for dealing with the special problems of military discipline during 
wartime, and the military codes of both the Soviet Union and the United States 
contain similar provisions” The Provisional Regulations set forth ten offenses 
which are punishable by death. These include the offenses of: providing military 
secrets to enemies or foreigners; threats or violence against army personnel on 





22. See F.B.1.S., June 12, 1982, supra note 1. Shi Jinqian’s public comments included the following: 
It is very necessary to formulate a set of draft provisional regulations on punishing 
servicemen who commit offenses against their duties in the light of practical conditions in 
the Army in order to strengthen the Army legal system, correctly punish servicemen for 
their criminal offenses against their duties, educate the large number of commanders and 
fighters in strictly abiding by the state laws and honestly executing their duties and 
consolidate and enhance the Army’s combat effectiveness. ... Prepared with Marxism-Len- 
inism-Mao Zedong Thought as a guide, in line with the various basic principles determined 
in the criminal law and in light of the nature, purpose, and tasks of our Army, this set of 
draft regulations is a supplement and continuation of the criminal law. It only covers 
servicemen’s crimes against their duties which are not written into the clauses of the 
criminal law. The purpose of this set of draft regulations is to wage struggle by means of 
penalty against all crimes against servicemen’s duties and the state’s military interests, to 
ensure victory in war and smooth progress in the Army’s modernization. ... Shouldering the 
historical task of defending the motherland and the modernization campaign, our Army 
must be prepared to fight at any time. To guarantee the accomplishment of this fundamental 
task, this set of draft regulations, in accordance with the principle of combining punishment 
with leniency, stresses punishment for crimes causing serious harm to the national defense 
capability and military interests. At the same time, in view of the special effect of service- 
men’s crimes against their duties, some clauses stipulate severer punishment for crimes 
during war than during peacetime because, having duties of defending the motherland, 
servicemen’s crimes will cause much greater harm under given conditions. This set of 
regulations embodies the principles of punishment commensurate with crime and the need 
to strengthen the Army and ensure victory in war....Ours is the People’s Army with high 
political consciousness plus strong political-ideological work. Punishing the small number 
of offenders is but an auxiliary means for the Army administration. To narrow the scope of 
punishment and to educate and transform the majority, the draft regulations, though 
stipulating severe punishment, fully manifest the lenient aspect so as to be conducive to 
transforming the negative factors into positive ones.... Any behavior against the Army 
discipline not punishable by criminal penalty is not listed in this set of draft regulations. 
Id. 
23. See, e.g., R.C.M. 1003(d), MCM, 1984. 
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duty; theft of weapons or equipment; sabotage; spreading rumors undermining 
army morale; desertion; disobedience; making false reports; assisting the enemy 
after surrendering; and robbing or harming civilians. By comparison, The Uni- 
form Code of Military Justice of the United States prescribes the death penalty 
for twelve similar offenses“ 

The twenty-six articles of The Provisional Regulations are organized by 
subtopics, including the following: First, definition and scope; second, unautho- 
rized absence from military service; third, offenses against military property 
and violations of state military secrets; fourth, morale offenses; fifth, conduct 
before the enemy in battle; sixth, treatment of prisoners and noncombatants; 
seventh, miscellaneous offenses including breach of border duties, violations of 
firearm regulations, and obstructing the performance of military duties; and, 
finally, punishments. 

The definitions and scope section of The Provisional Regulations is the 
introduction As noted earlier, the regulations were established as an adjunct to 
The Criminal Law and were enacted to strengthen the armed forces of the PRC by 
properly punishing and educating servicemembers who violated the law”° The 
Provisional Regulations are limited to dealing with serious military offenses that 
endanger the state’s military interests. They relegate “markedly mild offenses,” 
which have not caused “too much harm,” to a category of nonoffenses which are 
not dealt with under the provisions of the regulations” This behavior is deemed 
best left to local military commanders for disposition in a less severe and 
summary fashion. Other serious offenses committed by servicemembers that are 
not listed in the regulations are to be resolved in accordance with the related 
articles of The Criminal Law”* The regulations extend personal jurisdiction to 
include not only military personnel but, also, civilians who serve the military as 
“staff members and workers of the military establishment.” This extension of 
jurisdiction may involve a considerable number of people, although no actual 
totals are available. The use of military courts to prosecute civilians for crimes 
against national security is common in the Soviet Union, but the language of the 
Chinese military decree seems to envision a more restricted jurisdiction. 





24. UCM], arts. 85, 90, 94, 99, 100, 101, 102, 104, 106, 113, 118, & 120; 10 U.S.C. §§ 885, 890, 894, 
899, 900, 901, 902, 904, 906, 913, 918, & 920 (1982, Supp. II 1984, & Supp. III 1985). 

25. F.B.LS., June 12, 1982, supra note 1, at K1-K5. 

26. Id. art. 1. 

27. Id. art. 2. 

28. Id. art. 23. 

29. Id. art. 25. 
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The second section of The Provisional Regulations to be discussed 
addresses actual, chronic, military-specific offenses. These offenses consist of 
four different forms of unauthorized absence and desertion” In the United 
States, desertion and unauthorized absence are distinct offenses and, although 
both involve leaving one’s place of duty without proper authority, desertion is 
considered the more serious offense because it involves the additional intent on 
the part of the accused never to return™ Although one cannot tell from the 
language of the regulations whether this distinction is observed in the PRC, it 
appears that the term “desertion” is given a less restrictive definition and covers 
any offense whereby the servicemember, without authority, leaves the armed 
forces for any considerable period of time. 

Article 5 governs unauthorized absence and proscribes leaving one’s post 
or neglecting one’s duties and sets forth a sentence of fixed-term imprisonment of 
not more than seven years or detention at hard labor. Article 6 governs those who 
desert the army and provides for fixed-term imprisonment of not more than three 
years or detention at hard labor. Article 7 is unique, in that it provides various 
degrees of punishment for those who cross the border to flee the country. As is 
common throughout the regulations, all three of the aforementioned articles 
provide for greater punishments if the offenses are committed during times of 
war. Article 16, solely a wartime offense, punishes those “who are afraid of 
fighting and desert from the battlefield.” Of the absence and desertion offenses 
found in the decree, article 16 is the only one that contains a specific provision 
authorizing life imprisonment or the death penalty in cases where the desertion 
“caused major losses in battle or war. The severity of the authorized punish- 
ments for absence offenses under such aggravating circumstances is similar 
under the Uniform Code of Military Justice** 

The third part of The Provisional Regulations to be discussed governs 
offenses against military property, including state military secrets Article 4 is 
especially interesting, as it concerns violations of “the law and regulations on 
guarding the state’s military secrets” by those who lose or betray important 
military secrets>* This article provides punishment ranging from fixed-term 
imprisonment up to, and including, death for an accused who “steals, collects, or 





30. Id. arts. 5, 6, 7, & 16. 

31. UCMJ, art. 85; 10 U.S.C. § 885 (1982). 

32. F.B.1.S., June 12, 1982, supra note 1, art. 16. 

33. Id. 

34. UCMJ, arts. 85 & 99; 10 U.S.C. §§ 885 & 899 (1982). 
35. F.B.LS., June 12, 1982, supra note 1, arts. 4, 11, & 12. 
36. Id. art. 4. 
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furnishes military secrets for enemies or foreigners.”™’ Ironically, had the regula- 
tions been in place, one of the first successful violators of the state military 
secrets law would no doubt have been the unknown source who secreted a copy of 
the draft of the state military secrets law out of the PRC in the early 1960’s2* 
Entitled “Provisional Regulations of the Chinese People’s Liberation Army for 
the Safekeeping of State Military Secrets,” it, or a later modification or revision 
thereof, apparently constitutes the law or regulation referred to by The Provi- 
sional Regulations” The draft of this “State Military Secrets Law” defines 
classification levels for secret material and provides rules and provisions for 
their safekeeping. Until the publication of the regulations, it was the only military 
law “statute” of the PRC available to the public in the West. It is a relatively 
straightforward statute, and reflects the common concern of any nation in 
guarding its secrets. 

Other offenses against military property include the theft of military 
weapons, equipment, and supplies, as well as sabotage of military weapons, 
equipment, or military installations.” Punishments for these offenses range 
from fixed-term imprisonment to death, and the provisions include escalator 
clauses. 
The fourth part contains what are best described as “morale” offenses, 
because the provisions are directed toward protecting the common soldier from 
unusual or abnormal mistreatment. It should be noted, however, that enforce- 
ment of such statutes is often left to those in command who may be less than 
forthright concerning such matters. Article 9, like the UCMJ, condemns abuses of 
power by those in command which result in maltreatment or persecution of 
subordinates to such an extent that serious injuries or consequences result.“ 
Harsh treatment of subordinates, however, carries a relatively lenient maximum 
punishment. Even for those offenses that result in the death of a soldier, the 
punishment is only a fixed-term imprisonment for “not less than 5 years.” 
Article 15 attempts to improve morale by ensuring that all possible efforts will be 
made to recover the wounded from the battlefield. Fixed-term imprisonment for 
not more that three years is prescribed for one “who is directly responsible for 
deliberate abandonment of wounded on the battlefield. 





37. Id. 
38. The Politics of the Chinese Red Army 231-43 (J. Cheng ed. 1966). 
39. F.B.LS., June 12, 1982, supra note 1, art. 4. 
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The fifth subtopic of discussion deals with the conduct of soldiers before 
the enemy. Offenses that already have been discussed, such as desertion in battle 
and deliberate abandonment of the wounded, could just as well have been 
included in this category. The category contains offenses such as obstructing 
command personnel or persons on duty from performing their duties (Article 
10), malingering (that is, deliberately inflicting self-injury to evade military 
obligations, Article 13), rumor mongering and collusion with the enemy (Article 
14),“ disobeying orders during battle (Article 17), making false reports about 
military situations (Article, 18), and, finally, voluntary surrender by “those who 
are afraid of death in battle,’ or providing aid to the enemy after surrender 
(Article 19) 5° All of these offenses provide for at least the possibility of fixed- 
term imprisonment, and Articles 10, 14, 17, 18, and 19 provide additionally for 
the imposition of the death penalty in certain aggravated circumstances. The 
language of Article 19 (voluntary surrender) is the most interesting, as it deals 
with the difficult question of when surrender in battle is permissible and when it 
constitutes a criminal offense. Article 19 states: “All servicemen who are afraid 
of death in battle and voluntarily lay down weapons and surrender to the enemy 
will be sentenced to 3 to 10 years’ imprisonment, and in cases of a serious nature 
they will be sentenced to 10 years to life imprisonment.” From the language of 
Article 19, it is difficult to determine the circumstances under which surrender 
would or would not constitute an offense. Depending upon how the Chinese 
interpret “voluntarily lay down weapons,” the article could be strictly read to 
prohibit surrender--even in the face of an impossible military situation—if the 
surrender was motivated to avoid death. On the other hand, an impossible 
military situation may be interpreted as forcing surrender, thus characterizing it 
as an involuntary act. Such statutory vagueness concerning the issue of surrender 
is not uncommon, as it is a difficult area and an unpopular topic among military 
leaders. For example, in the United States military, “shameful surrender” is 
prohibited.* 





45. Id. art. 

46. Id. art. 

47. Id. art. 14. 

48. Id. art. 17. 

49. Id. art. 

50. Id. art. 

51. Id. 

52. UCMJ, art. 99; 10 U.S.C. § 899 (1982). 
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The treatment of prisoners and noncombatants by PLA military person- 
nel constitutes the sixth subtopic to be discussed regarding The Provisional 
Regulations. The treatment of prisoners and noncombatants under the new 
regulations is, in some respects, consistent with the philosophy originally 
expressed, if not actually adhered to, by the PLA in the Three Main Rules of 
Discipline and the Eight Points of Attention Article 20 of the regulations 
prohibits the plunder and harm of innocent residents in military operational 
areas and provides punishments for offenders which range up to the death 
penalty in cases of a “particularly serious nature.” Article 21 succinctly states: 
“All servicemen who seriously maltreat captives will be sentenced to 3 years 
imprisonment or less.” To what extent the enactment of these two articles was 
motivated by Geneva Convention requirements concerning affirmative legislation 
by signatory nations is uncertain. The enactment of Article 2] appears to be an 
effort to meet the minimal legislative requirements imposed by the Geneva 
Convention Relative to the Treatment of Prisoners of War, which the PRC ratified 
in December of 1956. The Geneva Convention, however, supports more sub- 
stantial penalties for the maltreatment of prisoners.” 

The seventh subtopic contains two miscellaneous offenses as reflected by 
Articles 3 and 8 of the regulations. Article 3 governs the negligent violation of 
firearm regulations which results in severe injury or death of others and, in 
serious cases, can warrant fixed-term imprisonment of not more than seven 
years Article 8 is specifically enacted to deal with problems that the PRC 
experiences with its enormous borders and coastline, and it proscribes favoritism 


or other irregularities concerning the duties of servicemen assigned as border 
guards. As with the other offenses, fixed-term imprisonment or detention at hard 
labor are listed as appropriate punishments for violators.” 

The last subtopic for discussion involves the punishments set forth under 
The Provisional Regulations. As mentioned earlier, the regulations contain ten 
offenses which are punishable by death and make widespread use of escalator 
clauses for offenses committed in time of war Besides fixed-term imprisonment 





53. See supra notes 9 & 10 and accompanying text. 

54. F.B.LS., June 12, 1982, supra note 1, art. 20. 

55. Id. art. 21. 

56. Geneva Convention Relative to the Treatment of Prisoners of War, opened for signature Aug. 12, 
1949, 6 U.ST. 3316, T.LA.S. No. 3364, 75 U.NTS. 135 (entered into force Oct. 21, 1950). 

57. Id. 

58. F.B.LS., June 12, 1982, supra note 1, art. 3. 

59. id. art. 8. 

60. See supra text accompanying notes 22-24. 
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or detention at hard labor, the regulations also provide for less serious forms of 
punishment. For example, they authorize the recall of decorations, medals, and 
titles of honor for those who commit serious military offenses These recalls are 
authorized in addition to any other punishment awarded by the court. 

The regulations, interestingly enough, contain a special provision for 
earned “clemency” during wartime Under this special provision, those sen- 
tenced to three years or less imprisonment may avoid imprisonment and be 
allowed to “atone for their crimes by performing good services.” Upon perform- 
ing “really good services,” the sentence would be rescinded and the soldier would 
no longer be considered a criminal. This provision sounds very similar to a 
Soviet provision used during World War II, which gave military offenders a 
similar opportunity to atone for their past violations The assignments to the 
front reportedly were so hazardous that few survived to enjoy their cleansed 
records. 


IV. NONJUDICIAL DISCIPLINARY PUNISHMENT 


Information concerning “nonjudicial punishment” in the PRC involves a 
review of clandestine sources such as the Bulletin of the People’s Liberation 
Army This document, smuggled out of the PRC, provides insights into both 
nonjudicial punishment procedures and, ironically enough, the PRC's Military 
Secrets Act. Nonjudicial punishment in the PRC consists of peer pressure upon 
the offender and is directed at humbling and reeducating the servicemember. 

“Markedly mild offenses,” which have not caused much harm, are not 
considered offenses under The Provisional Regulations and are “dealt with in 
accordance with military discipline."” Such provisions are common to major 
military disciplinary systems as can be seen in the following comment: “Soviet 
military law resembles thai of the United States and of European countries 
generally in distinguishing between those military offenses which are punishable 
only after trial by court-martial and those which are subject to disciplinary or 
nonjudicial punishment by a superior officer." Insights into how nonjudicial 
punishment is conducted in the PLA come from reviewing the Bulletin of Activi- 





61. F.B.LS., June 12, 1982, supra note 1, art. 24. 


64. Id. 

65. H. Berman & K. Mivoslav, supra note 4, at 92. 

66. See The Politics of the Chinese Red Army, supra note 38. 
67. F.B.LS., June 12, 1982, supra note 1, art. 2. 

68. H. Berman & K. Mivoslav, supra note 4, at 44. 





WINTER 1988 e Military Law In China 


ties of the People’s Liberation Army, which was smuggled out of the PRC in the 
early 1960’s™ This Bulletin was also the source of the draft of the Military 
Secrets Act discussed earlier. The Bulletin was published irregularly by the 
General Political Department of the Chinese People’s Liberation Army and 
distributed only to Party cadres at the regimental level or above. Its purpose was 
to speed instructions to higher-ranking cadres in the field, as well as to report on 
conditions within the army and thereby permit a wide exchange of work 
experiences.” 

Nonjudicial punishment for the PLA includes group interaction within the 
military unit, as the offender is reeducated by discussing his difficulties with his 
comrades and admitting his wrongdoings. At the time of the available Bulletin 
editions, the PLA was experiencing difficulties with overzealous use of “struggle 
meetings,” which led to such humiliation that, on three occasions, the wrong- 
doers committed suicide. The Bulletin discussed the excesses of military disci- 
pline which led to these suicides and quoted Lin Piao, who, in January of 1961, 
cautioned against misdirected “struggle meetings.” A Resolution of Strength- 
ening Political Ideological Work in the Army further addressed the problem by 


noting: 


When dealing with backward soldiers we ought to use the method of 
reforming them by education and by patient help. We certainly should not 


ridicule, blame, or dig out hard and bitter things to say. We must not insult 
the person, and when he shows very small improvement we must warmly 
recognize and encourage him. A soldier who has done wrong must when 





69. See. The Politics of the Chinese Red Army, supra note 38. 
70. Id. at forward. 
71. Id. at 346-47. Lin Piao noted: 


We must inform cadres of various levels that in the Company we must not constantly be conducting 
“struggle meetings” against soldiers who have done wrong. We can criticize a wrongdoer without 
“putting a hat” on him, and we must not at any time point him out before others to the accompaniment of 
derogatory remarks. We must emphasize the need for talking individually with problem soldiers and for 
the smal] group members to help with the ideological problem, patiently carrying on the process of 
persuasive education. Whenever an affair needs special attention, we must firet explain the reasons 
Clearly, as with the question, why is this way of doing it not good and that way is good? For instance, 
“taking a picture” before the Army unit is humiliating and useless, for all it does is to show the offender 
that he is being ridiculed. Are we not trying to draw attention to living thinking? To seize upon living 
thinking is to recognize the fact that in supervisory education are many manifestations of such in our daily 
lives. As they say, there are people and there are affairs which concem them; they will be revealed in the 
proper time and place. ... We all have much opportunity for doing useful work on living ideology. 

Id. 
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going through with the discipline, also talk clearly about the reason, really 
using the method of education to correct a comrade. It is definitely not 
permitted to use the power of a leader to supervise without sympathy the 
recovery of an offender, and punishment must not be casually given. The 
cadres must love and protect the soldiers, and if there is any illegal or cruel 
treatment of a soldier the one responsible ought to be punished. Soldiers 
ought to respect cadres and do what the cadres tell them so that they may by 
example spread the excellent tradition of respecting the cadres and loving 
the soldiers.” 


In addition to the company-level struggle meetings, minor offenses could 
also be punished by warnings, admonishments, reprimands, and expulsions from 
the Chinese Communist Youth League or the Chinese Communist Party.” Nonju- 
dicial punishment in the PRC provides contrast to disciplinary measures used in 
the United States and serves as a useful insight into Chinese military leadership 
techniques. 


V. CONCLUSIONS 


The PRC's publication of The Provisional Regulations, in 1981, indicates 
a new openness concerning military affairs. The regulations themselves, indica- 
tive of the commonality of problems faced by military organizations worldwide, 
contain provisions similar to those found within the military codes of the United 
States and the Soviet Union. Military law in the PRC, appears to duplicate to a 
degree the structure of the Soviet system, although the extent of the similarity 
cannot be accurately assessed without amplifying detail from the PRC. 

The ultimate value and integrity of The Provisional Regulations should 
be judged by the manner in which its provisions are executed and not solely by the 
language of the regulations. It is in the execution of their laws that the communist 
countries have abused due process. The politicized criminal justice systems in 
the PRC and the Soviet Union have always favored the interests of the Party and 
State over those of the individual in the difficult cases. In the military setting, 
where national security interests are often at the forefront, the Party pressure for 
arbitrary dispositions of offenses is omnipresent. Nevertheless, it is constructive 
to observe the PRC during this most recent, unprecedented period of legal 
reform. Within this context of reform, The Provisional Regulations should merit 
the attention of those interested not only in military law but also in a better 
understanding of the activities and role of the PLA in the People’s Republic of 
China. 





72. Id. at 343. 
73. Defense Intelligence Agency, supra note 7, at 5-28. 
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JUDAIC SOURCES OF AND VIEWS ON THE 
LAWS OF WAR 


Major Guy B. Roberts USMC * 


I. INTRODUCTION 


Since the beginning of history, all societies, without geographical limita- 
tion, have adopted rules regulating the conduct of war and the manner in which it 
was to be initiated! Generally, however, present European and American laws of 
war have traditionally been traced back only to the practices of belligerents 
which arose, and expanded gradually, during the latter part of the Middle Ages, 
primarily as a result of the influences of Christianity and the adoption of a code 
of chivalry? It is accepted that the early Christian writers on war and peace drew 
heavily from Greek and Roman beliefs,* and the laws of war accepted by other 
and older civilizations and cultures have been acknowledged and the similarities 
to our notions noted5 Except for brief references to the ancient Biblical rules for 





*Major Guy B. Roberts USMC, is presently serving as an advisor on conventional 
arms stability with the Bureau of Multilateral Affairs, Arms Control and Disarma- 
ment Agency. He received his B.A. degree from Arizona State University in 1972, his 
J.D. degree from the University of Denver in 1975, his M.A. from the University of 
Southern California in 1983, and his LL.M. degree from Georgetown University in 
1985. 

1. See 1 The Law of War: A Documentary History 3 (L. Friedman ed. 1972). 

2. It should be noted that the phrase “law(s) of war” in recent documents has been superseded by the 
“law of armed conflict” or the “law of armed hostility.” The International Committee of the Red 
Cross [hereinafter ICRC] has increasingly used the term “international humanitarian law applica- 
ble to armed conflicts.” See, e.g., Diplomatic Confezence on the Reaffirmation and Development of 
International Humanitarian Law Applicable in Armed Conflicts Final Act, U.N. Doc. G.A. 
A/32/144 (1977), reprinted in The Laws of Armed Conflicts: A Collection of Conventions, 
Resolutions and Other Documents 535-49 (D. Schindler & J. Toman eds. 1981). Although these 
terms may be more precise, the “law of war” is widely understood, accepted, and is preferred by 
the author. 

3. See generally M. Keen, The Laws of War in the Late Middle Ages (1965); G. Hershberger, War, 
Peace and Nonresistance, ch. 1 (1969). 

4. See C. Phillipson, 2 The International Law and Custom of Ancient Greece and Rome 166-384 
(1911). 

5. See, e.g., S. Viswanatha, International Law in Ancient India 108-200 (1925); H. Wells, Ancient 
South-East Asian Warfare (1952); E. Bello, African Customary Humanitarian Law 1-62 (1980); 
Sun Tzu, The Art of War (S. Griffith trans. 1963) (Chinese rules and regulations concerning war); 
M. Khadduri, War and Peace in the Law of Islam 83-137 (1955). 
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sparing noncombatants of remote, enemy states,° however, Hebrew/Jewish writ- 
ings and contributions on the development of the laws of war have been largely 
ignored. In fact, early Christian writers embraced many of the biblical restraints 
on the conduct of war contained in the Old Testament and discussed by early 
Jewish writers. Analysis of Jewish law and scholarly writings reveals that mod- 
ern, accepted principles on the conduct and regulation of war are remarkably 
similar to early Judaic concepts and rules restraining or proscribing certain 
conduct during war. 

This article compares the historical development of Christian views on 
the laws of war and the present generally accepted international laws of war with 
past Judaic practices and teachings. In addition, the present Israeli perspective is 
briefly examined and compared with generally accepted state practice. Finally, 
the legality of nuclear weapons is also examined. While recognizing that the 
modern laws of war are a broad subject, and that a detailed discussion is beyond 
the scope of this article,’ a brief review of those laws and their development is 
necessary. 

The laws of war have been traditionally broken into two parts for ease of 
analysis. First, the justification for actually waging war (jus ad bellum) and, 
second, the means and methods of conducting war (jus in bello). Consequently, 
the analysis follows the traditionally accepted pattern; that is, comparing Jewish 
with Western justifications for war and then examining the principles that 
restrain the methods and means of combat. Finally, the question of the use of 
nuclear weapons is examined and compared in light of both Western perceptions 
and Judaic principles. 


II. JUSTIFYING WAR—Jus Ad Bellum 


A. Just War: The Christian Ethic 


Discussions of mankind's “right” to make war by medieval writers can be 
generally divided into three schools: pacifism, just war, and the Holy War or 
Crusade? 





6. See L. Friedman, supra note 1, at 4. 

7. Numerous books, articles, etc. are available. See, e.g., M. Greenspan, The Modern Law of Land 
Warfare (1959); F. Kalshoven, The Law of Warfare: A Summary of its Recent History and Trends in 
Development (1973); G. Best, Humanity in Warfare (1980). 

8. See, e.g., R. Bainton, Christian Attitudes Toward War and Peace 14-18 (1960). These groupings are 
useful for analysis, but it is recognized that as ideal types they are not real. Strains of each, and 
accommodation to each, can be detected in all of the early writings. 
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Early Christian pacifism was rooted in the idea of the separation of the 
Kingdom of Man from the Kingdom of God? It was characterized by disassocia- 
tion from society, political life, and especially war. Due to the Christianization of 
the Roman Empire, and the threat of invasion, however, Christians in the fourth 
and fifth centuries adopted from the classical world the doctrine of just war” 
Pacifism, nevertheless, remained, and still remains, a strong, aon theme in 
mainline Christian thought. 

This tradition of justifying war begins with St. Augustine. He sought to 
counter pacifist strains of Christianity and show that the Christian is not prohib- 
ited from military service. He wrote that “...the natural order which seeks the 
peace of mankind ordains that a monarch should have the power of undertaking 
war if he thinks it advisable, and that soldiers should perform their military 
duties in behalf of the peace and safety of the community.” As a result of this 
conflict between the Christian tradition of pacifism and the need to protect and 
defend God’s Kingdom on Earth, the criteria of permission and limitation 
developed whereby the origin of war had to be approved by God and the means of 
waging such a war were severely limited. 

St. Augustine’s tenets were approved and elaborated by later medieval 
theologians, most notably St. Thomas Aquinas in his Summa Theologica. 
Aquinas wrote that, in order for a war to be just, three things are necessary: 1) An 
authoritative, legitimate sovereign must declare war; 2) there must be a just 
cause; and, 3) good must actually result from the war? Aquinas principally 
focused on defining the right to make war and in clarifying the moral implications 


of just cause and right intent” From Augustine and Aquinas the “just war” 
concept was adopted, revised, and expanded by later theologians and canon law 





9. Matthew 22:21 “Render therefore unto Caesar the things which are Caesar's, anc unto God the 
things that are God's.” Pacifism was generally linked to the notion that the “second coming” was 
imminent. As the centuries rolled by, the Catholic church was forced into reassessing its view on 
Christian participation in war. 

10. R. Bainton, supra note 8, at M4. 

11. Contra Faustum, XXII, 75, quoted in Owens, Vietnam and the Just-War Traditions, This World, 
Winter 1984, at 45. See also J. Eppstein, The Catholic Tradition of the Law of Nations 69-70 
(1935). 

12. The Summa Theologica of St. Thomas Aquinas, Part II, Second part, Question 40, at 501-03 
(Fathers of the English Dominican Proviner trans. 1917). 

13. Writings on the development of the just war tradition are voluminous. See, e.g., J. Johnson, Just War 
Traditions and the Restraint of War (1941); M. Walzer, Just and Unjust Wars (1977); P. Ramsey, The 
Just War: Force and Political Responsibility (1968); F. Russell, The Just War in the Middle Ages 
(1975). 
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experts to justify the tragedies of war* Despite refinement and revision, the 
Augustinian and Thomist teachings remained the core of Christian doctrine on 
the rightfulness of war. 

Lastly, Augustine and the other later Christian (Catholic and Protestant) 
writers recognized another type of war not recognized by Greek and Roman law. 
This was the concept of the Holy War. That is, a war in which God himself called 
His people to fight. In such a war, ruthlessness was the norm. They could be, and 
usually were, conducted without the aforementioned limitations imposed by a 
“just” war. In just wars God’s express will could not be so clearly discerned, so 
restraint was required. As one writer has noted, however, the difference was one 


of degree only: 


Restraint and limitation are the inevitable consequences of lack of absolute 
certainty such as God alone can give. Where the original just war question 
is not answered with a clear command from God—and for Augustine the 
only historical examples of such answers were in the Old Testament—Chris- 
tians are only relatively permitted to engage in war, and this permission is 
hedged about with restraining conditions. In short, rather than being a 
notable example of an exception to Augustine’s just war thought, his treat- 
ment of Israel’s commanded wars reinforces the just war concept. Only in 
the clear case of a command from God is a Christian unequivocally sure that 
his participation in war is justified. The case of the commanded wars of 


Israel is a reminder to Christians that, without God’s clear, unequivocal 
warrant, they must be very careful in taking up the sword against others. 
Church practice ratified this caution until well into the Middle Ages by 
requiring that, after wars, soldiers do penance for the sins they might have 
committed while in arms—for they might, after all, have been waging war 
unjustly, on poor authority, with some element of evil intent, and so on’5 


While Augustine recognized the exception to limitation and restraint in 
the case of the Holy War, later Christian writers maintained that the Church could 
“take the part earlier played by God in commanding wars for the faith and 
directing Christians to battle against the Church's enemies....”” It was argued 
that the Pope, as God’s earthly representative, had the authority that, in the Old 
Testament, God wielded by His own hand. Hence, the justification and rationale 





14. See generally J. Johnson, supra note 13, at ch. 5; M. Walzer, supra note 13. Both Johnson and 
Walzer have written extensively on the just war rationale in the modern context. 

15. J. Johnson, supra note 13, at xxx. 

16. Id. at 159. 
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for putting all heretics, pagans, and infidels to the sword. Christians were not 
only permitted to fight, they were commanded to by God’s messenger, the Pope. 

This idea of the Holy War or crusade was to have severe implications 
following the Reformation. Both Catholic and Protestant factions declared cru- 
sades against the “unbelievers” of the other contending faith and each pledged to 
wage unlimited and unremitting war on the other until “God’s” enemies were 
totally destroyed. Protestant writers on war copied their Catholic brothers in 
citing the Old Testament, Augustine, and Aquinas as supporting their wars “to 
avenge the affliction of the righteous at the command of God. ...”” The well-doc- 
umented excesses of these “holy wars,” such as the Thirty Years’ War (1618- 
1648), led more than one writer to comment that, clearly, “war is more humane 
when God is left out of it.” 

Another major contributor to the Christian just war doctrine was Hugo 
Grotius. He was largely responsible for the secularization of just war. Christian 
doctrine on war became “natural” law. His “law of nations” was law consensually 
adhered to by all belligerent but civilized nations. Emphasis was on form rather 
than substance, so that a formal declaration and publication of “just” causes by a 
sovereign was sufficient to justify war. Two nations, each deeming their cause to 
be just, could legitimately go to war, since Grotius conceived of and accepted 
simultaneous, ostensible justice.*° Thus, war came to be regarded as a right, 
irrespective of its “justness,” that all sovereign nations had in accordance with 
the law of nations. 


Even more alterations occurred after the excesses of World Wars I and II, 
and the concept of justifiable war has come to rest on a determination of whether a 
nation is waging “aggressive” or “defensive” war. Today, the prohibition of using 
force in interstate relations, codified as a general principle of international law in 
Article 2(4) of the Charter of the United Nations, has created at least a legal 
barrier against the deliberate first use of force which, in spite of being frequently 
violated, has theoretically eliminated the “freedom” to wage a “just” war. Wars 





17. John Calvin, Civil Authority and the Use of Force 10, reprinted in War and Christian Ethics 165 (A. 
Holmes ed. 1975). In fact, Calvin took the theory of the holy war to its logical conclusion. So long as 
mankind was divided into saints and sinners, war was inevitable and continuous. Calvin and his 
followers rejected moderation and preached that they were a special group to whom God had given 
special privileges and commands. They were symbols of the coming generations of holy warriors. 
See Walzer, Exodus 32 and the Theory of Holy War: The History of a Citation, 61 Harv. Theological 
Rev. 1, at 11-14 (1968). 

18. R. Bainton, supra note 10, at 49 

19. See generally H. Grotius, De Jure Belli ac Pacis Libri Tres, bk. 2, ch. 1, at 22-26 (1625) in Classics of 
International Law (Kelsey trans. 1925); bk. 3, chs. 1, 4, 16. See also J. Johnson, Ideology, Reason, 
and the Limitations of War: Religious and Secular Concepts 1200-1740, at 209-32 (1975). 
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may therefore only be fought to defend against aggression” While the meaning 
and application of “aggression” is subject to interpretation, it is, at first glance at 
least, a much more objective test than the subjective “just” test. Despite its 
disfavor as a legal test by which a nation may wage war, however, the “just” war 
criteria and language continues to be used and refined by moralists, theologians, 
sociologists, and the occasional head of government to condone or condemn a 
nation’s participation in war" 


B. Jewish Justifications For Waging War 


The Christian just war theory had, in large part, its genesis in the Torah or 
Pentateuch (the first five books of Jewish and Christian Scriptures). St. Augustine 
cited many of the passages in the Torah as explanation and justification for 
waging war. As examples, he cites as a just cause of war the defense of territory 
and uses the war of Jephthah against the Amonites* and the maltreatment of 
envoys in the War of David against the same people.” Later expanding on the just 
war theory, relied just as heavily on the rationale for waging war contained in the 
Torah and later rabbinic writings on the subject of war2* Due to these findings, it 
is clear that the Christian ethic of war, as expounded by Augustine, is not 
specifically Christian but is rather based on Hebrew thought with Christian 
accommodations. As a result of this, there exists many points of comparison and 
contrast between both Judaic and Christian traditions regarding armed conflict. 





20. See U.N. Charter art. 51. 

21. See supra note 12. See also McKenna, Ethics and War: A Catholic View Am. Pol. Sci. Rev. 647 (Sept. 
1960). 

22. Judges 11. 

23. 2 Samuel 10. : 

24. See, e.g., H. Grotius, supra note 19, at bk. 1, ch. 12 referencing Maimonides Guide of the Perplexed 
and bk. 3, ch. 4 referencing Josephus’ Jewish War. A review of De Jure Belli ac Pacis Libri Tres 
reveals numerous references to the Torah, Gemara, and numerous Jewish scholars. Maimonides 
(Moses Ben Maimon), also known and referred to as Rambam (an acrostic composed of the initial 
letters of the title Rabbi and his name), is one of Judaism's greatest teachers and scholars. He lived 
in the 12th century and was respected as an author, teacher, philosopher, and physician by both the 
Islamic and Christian communities. In addition to the Guide to the Perplexed, his greatest work is 
the Mishneh Torah (Repetition of the Law), which is a vast, seminal codification of Jewish law and 
was intended to introduce systematic order into the centuries old accumulation of that law. Flavius 
Josephus was a Jewish historiographer who lived in the first century, C.E. His works, Jewish War 
and Jewish Antiquities, among others, are considered of great value for the history of the Jews. See 
H. St. J. Thackery, Josephus: The Man and the Historian (1929). 
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Both Christians and Jews accepted that the purpose of war was to restore 
peace Jewish teachings uniformly accepted the need to defend the nation from 
invasion or aggression, Christians however, were initially slow to accept this 
necessity. The dire consequences of pacifism, however, were soon recognized. 
Through the efforts of St. Augustine and others, and as a result of the Christian 
church and state moving closer together, war could not be justified as a necessity 
to save the world from evil. For the rabbis, after the destruction of the Temple, war 
was no longer a matter of practical politics but merely a subject of Biblical 
exegesis, since Judaism exercised no powers over issues of war and peace. The 
governments were now Christian or Muslim. Consequently, rabbinic literature 
turned more toward the issue of Jews fighting in wars for the Christian or Muslim 
state. On this, Jews are guided by the principle of Dina de Malkhuta Dina ("The 
law of the King is the Law,” or “sovereign law is binding”)2° Jews of priestly 
descent (Kohanim) are not deprived of their priestly holiness if, in line of duty, 
they kill or are defiled by dead bodies” 

Christian writers spent a great deal of time justifying war; that is, having a 
just cause, the right intentions, an appropriate (religious or secular) authority. If 
all of these elements were present, war was then “just.” The similarities with 
Biblical-rabbinic teachings are evident: A just cause (God’s command, self- 
defense, legitimate need for conquest), the right intentions (restricted warfare), 
and an appropriate authority (God’s command, the Great Sanhedrin or Great 
Council of 71)2* 

As a result there is a basic comparison between both traditions, while the 
milhemet mitzvah, a war of self-defense or one fought at the command of God is 
similar to the Christian Holy War discussed earlier, the milhemet reshut, a war of 





25. War was viewed as a reflection of man’s unfortunate real situation but not his destiny. “War is also 
the beginning of redemption.” Talmud, Megillah 7lb. See A. Ravitzky, Peace in Contemporary 
Jewish Religious Thought (A. Cohen & P. Mendis-Flour eds. 1987). 

26. Talmud, Baba Kamma 113b. Thus, in doing the King’s or the state’s duty, Jewish soldiers “are 
permitted to discharge their military duties on the Sabbath and holy days and to disregard the 
dietary laws. Talmud, Erubin 17b; Hullin Wa..Each of these are tractates of the Talmud, similar to 
books of the Bible. 

27. The Universal Jewish Encyclopedia. 

28. The Sanhedrin ceased to exist after the first Jewish rebellion (66-70 C.E.). C.E. is the abbreviation 
for “Common Era,” the equivalent of A.D. for calendar purposes. 
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conquest decided upon by civil authorities, has no direct counterpart in early 
Christian tradition regarding war2° 

Like the Christian Holy War, wars that were commanded by God in the 
Judaic tradition were also known as “holy wars” or “Yahweh wars.” After God's 
victory at the Red Sea, He was known as a “Man of War: When the people took 
up arms, they were called the “people of Yahweh” or the “troops of God” or the 
“armies of Yahweh’ As a direct command to His people and as part of His 
covenant, God was directly involved in the conduct of war. God was fighting for 
the life of His people and the people, were fighting at His command and direction. 
During battle, it was God who fought for Israel He used the elements of nature 
against the enemy,* He confused them,® striking a “divine terror” into them* 
War was therefore considered a part of the acceptance of God’s rule and will. It 
was a “sacred” action and, like the merciless slaughter that characterized 
Christian Holy Wars, required no adherence to any code of conduct. In fact, the 
Talmud states that, upon God’s command to wage war, the soldier is “exempt from 
the performance of other commandments” including the restraints on 
destruction” 





29. Talmud, Sotah 44b. The Talmud is the term given to the authoritative body of post-Biblical Jewish 
laws and traditions. It consists of two parts, the Mishnah (the main, older text) and the Gemarah or 
Gemara (commentaries on the Mishnah). The Talmud is basically a recording of the body of 
teaching, commentary, and discussion of the oral law. The Mishnah consists of six “orders,” each 
of which contain several “tracts” which are in turn divided into chapters. For this article, the 
Babylonian Talmud (considered more authoritative than the Palestinian version) (I. Epstein ed. 
1938-1952) was used. It is beyond the scope of this article to explain in detail the various Jewish 
religious sources and their significance and place in Jewish thought and culture. In addition to the 
‘Torah or Pentateuch, and the other holy books of the Bible (collectively referred to as the Tanakh), 
there exists a body of oral law called the Halachah (the way to go) and the Aggadah (the narrative 
part of the orai law). For a general explanation of these and other Jewish terms and their 
significance see J. Kalir, Introduction to Judaism 115-125 (1980). While it is recognized that there 
is a hierarchy of authority vis-a-vis the sources cited herein, there are few, if any, contradictions 
among the various Jewish sources cited (and where there is, it has been noted). 

. 1 Samuel 18:17; 25:28. Writings on the wars of God are massive. See G. von Rad, Studies in 
Deuteronomy (1953); Gelston, Wars of Israel 17 Scot. J. of Theology 325 (1964); Craigie, Yahweh is 
a Man of Wars 22 Scot. J. of Theology 183 (1969); Lind, Paradigm of Holy War in the Old 
Testament 16 Biblical Res. 16 (1971); W. Kaiser, Toward Old Testament Ethics 172 (1983). 

31. Exodus 15:3. Cf 1 Samuel 17:47. 

32. Judges 5:13, 20:2; 1 Samuel 17:26; Exodus 12:41. 

33. Joshua 10:14, 42. 

34. Joshua 10:11, 247; 1 Samuel 7:10. 

35. Judges 4:15, 7:22; 1 Samuel 14:20. 

36. 1 Samuel 4:15. 

37. Talmud, Sotah 44b. 
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On the other hand, the war of conquest has no correlative in Christian 
tradition for Judaism did not, and never has, advocated a doctrine of pacifism, 
like that of Christianity, which would restrict the ability to repel aggression** 
Jeremiah and Ezekiel both denounced those prophets or individuals who advo- 
cated peace at the expense of justice or God’s will Resistance to force was 
always condoned in the Torah.” Indeed, God commanded his people to “not stand 
idly by the blood of their neighbor’ It is universally accepted in rabbinic 
literature that if, whether as a nation-state or individual, someone is planning to 
kill you, you are not only permitted but required to stop him and defend yourself, 
even if it requires killing the aggressor. Thus, the protection of one’s nation 
becomes a positive duty. In time of peril, the aspirational prophecies of Isaiah and 
Micah® are reversed and the people must “beat [their] plowshares into swords, 
and [their] pruninghooks into spears.™ Therefore, though milhemet mitzvah has 
a counterpart in the Christian tradition of the Holy War, the milhemet reshut has 
none. 

War was considered a part of the acceptance of God’s rule and will. It was 
a “sacred” action and, therefore, certain characteristics were common to all 
wars. The Ark, as the symbol of God, was usually carried into battle as assurance 
of victory. God’s wars were started only after proper ceremonies, including 
asking God for advice“ and priestly exhortations and sacrifices.” As warriors of 
God, Israelite soldiers were to be pure and clean and to maintain such purity for 
battle at all costs.“ Since it was the will of God, it was a religious duty to destroy 





38. See M. Lamm, After the War—Another Look at Pacifism and Selective Conscientious Objectors, 
Contemporary Jewish Ethics 221 (M. Kellner ed. 1978). 

39. Jeremiah 6:23-25; Ezekiel 13. “There were numerous instances in which Jewish leaders urged 
their people not to fight since it would serve no purpose or submission to a conqueror was regarded 
as a necessity for sinful conduct and was thus in accordance with the will of God. This, however, 
represented a “‘passivist” rather than a “pacifist” outlook. So, for example, in Jeremiah 27:16-20, 
Jeremiah entreats the people not to follow false prophets who call them to war for no purpose. 
Likewise, he denounces priests and prophets who would heal the hurt of a people by calling for 
peace when there is or can be no peace. Jeremiah 6:13-14.” 

40. See, e.g., Genesis 4 (Abraham aiding Lot against Chedorlaomer and others); Exodus 2:11-12 
(Moses helping an Israeli slave). See also Judges 5:23 (Deborah cursing Meruz for not helping his 





people). 

41. Leviticus 19:16. 

42. Talmud, Sanhedrin 72a. Cf. Baba Kamma 27b. See also S. Greenberg, The Ethical in the Jewish 
and American Heritage 52-53 (197]). 

43. Isaiah 2:1-4; Micah 4:1-4. 

4A. Joel 3:9-10. 

45. Numbers 10:35. 

46. Consultations with Yahweh by means of the Urim and Tummin. 1 Samuel 23:9f, 30:7f. 

47. Judges 1; 1 Samuel 4, 7:9, 13:9, 12; D y 20:2-4; Numbers 10:9, 35-36. 

48. Deuteronomy 23:9, 14. See G. ven Rad, Deuteronomy: A Commentary 15 (1966). 
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the enemy because Israel fought for God (as God fought for Israel) and the battles 
were really His battles.” Indeed, any leniency or mercy shown toward God’s 
enemies constituted disobedience of God’s command.” Additionally, war on 
idolators, moral degeneracy, and corruption was considered a duty and, there- 
fore, justified The Talmud also states that, upon God’s command to wage war, 
the soldier is “exempt from the performance of other commandments” including 
the restraints on destruction Several writers have argued, however, that total 
destruction of a people and their cities never happened, and that there is no 
evidence to prove it did* 

Despite the apparent similarity, however, there still remains a great 
distinction between Judaic and Christian holy wars. Christians waged holy wars 
to turn unbelievers into believers, or to eliminate evil; that is, heathens, pagans, 
and anyone else who stood in the way of the Christianization of the known world. 

Christians conceived of the church as the instrument of God on Earth 
and, as such, it could mandate a holy war or crusade not for punishment, but for 
salvation. While God may have commanded the elimination of evildoers, or 
elimination of those tribes occupying lands promised to His people, however, in 
no case do we have the Israelites waging wars of conversion. “The vision is not of a 
religious conquest of the world, of a conversion imposed by force of arms; there is 
nothing resembling the Moslem Jihad.” Except for isolated cases of conquest, 
wars were conducted as punishment or part of the master plan of God 55 


III. MODERN PRINCIPLES OF WAGING WAR—JUS in BELLO 
A. Similarities with Judaic Views 
Despite the relative stagnation of Judaic views on regulating warfare, 


many Biblical and rabbinic attitudes on rules of warfare are remarkably similar to 
modern concepts.* The four major principles of the modern laws of war, chivalry, 





49. Joshua 10:14; Judges 7-20-22. See P. Miller, Jr., The Divine Warrior in Early Israel 156 (1973). 

50. 1 Samuel 15; Di y 12:1-3. “Which does the Lord prefer: obedience or offerings and 
sacrifices?” See 1 Samuel 15:22. Gf. Numbers 33:50-56. 

51. Deuteronomy 13:11-19; Leviticus 18:24. 

52. Talmud, Sotah 44b. 

53. See Talmud, Sanhedrin Wa; J. Priest, Governmental and Judicial Ethics in the Bible and Rabbinic 
Literature 171 (1980). 

54. R. de Vaux, Ancient Israel, Its Life and Institutions (196)). 

55. The Israelites requiring conquered people to give up idolatry did not mean they were also required 
to worship God. Normally, all that was required was a promise to follow the seven commandments 
of Noah and pay tribute. Maimonides, MT. Kings 5:1; Shoftim. 

56. See 16 Encyclopedia Judaica 280-81 (1971). 
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humanity, military necessity, and proportionality, are quite evident in Jewish 
literature. Similar to the principle of humanity, whereby the infliction of suffer- 
ing, injury or destruction not actually necessary for. the accomplishment of 
legitimate military ends is prohibited,” is Nahmanides™ argument that “any- 
thing and everything may be destroyed” only if it would result in a concrete 
military advantage.” If destruction served no purpose or was even disadvanta- 
geous, since the particular property or land would soon be taken over by the 
Israelites, then it was prohibited. Vandalism in war, for the sake of destruction 
and causing unnecessary suffering, was generally condemned. This also relates 
to the modern principle of military necessity through which the kind and degree 
of force used must be proportionate to the end sought; otherwise, the use of force 
is unnecessary.” For example, the Torah admonishes the reader not to cut down 
fruit trees.“ Josephus elaborates that this included not setting fire to their land or 
destroying beasts of labor®? Maimonides flatly states that the destruction of fruit 
trees for the mere purpose of afflicting the civilian population is prohibited and, 
finally, we have the broad interpretation of Rabbi Ishmael that “not only are fruit’ 
trees but, by argument, from minor to major, stores of fruit itself may not be 
destroyed.” These admonitions also bear strong resemblance to the modern 
principle of proportionality in which “[The] loss of life and damage to property 
incidental to attacks must not be excessive in relation to the concrete and direct 
military advantage expected to be gained.” Such attempts at restricting warfare 
are abundant in the Old Testament and thereby display the similarities between 
Judaic and modern principles regarding conduct during war. 





57. Military writers traditionally refer to this principle as the principle against unnecessary suffering. 
See Dep’t of Army, Pam. 27-161-2 at 66-67; Field Manual 27-10, The Law of Land Warfare, para. 41, 
at 19-20 (18 July 1956) [hereinafter FM 27-10]. The terms are interchangeable but, for our 
purposes, the author uses the term “humanity.” 

58. Moses Ben Nahman or Ramban (another acrostic, see supra note 24), thirteenth century C.E. 
Talmudist, Biblical commentator. 

59. G. Horowitz, The Spirit of Jewish Law at 150 (1953). 

60. The principle and its limitations was best expressed during the Nuremberg trials. See The Hostages 
Case (United States v. List), 11 Law Reports of Trials of War Criminals 1253-54 (1950), quoted in 
10 M. Whiteman, Digest of International Law 301 (1968). 

61. Deuteronomy 20:19. 

62. Contra Apion Il, 29. 

63. Sifre, A Tannaitic Commentary on the Book of Deuteronomy, verse 20:19 (R. Hammer trans. 
1986). See also G. Horowitz, supra note 59. 

64. FM 27-10, supra note 57, para. 41, at 5. 
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B. Dissimilarities with Judaic Views 


Past Israelite traditions regarding the treatment of civilians, occupation, 
the use of poisoned weapons and the treatment of prisoners of war during 
wartime greatly differ with the modern codes of conduct as delineated in Article 
23 of The Hague Rules that are intended to regulate warfare 

Unlike modern rules of conduct regarding the treatment of civilians 
during war, Israelites, after a successful war, made the inhabitant of conquered 
territory slaves unless they paid tribute. If peace was not accepted upon defeat, 
every man was to be killed—except in those cities in the land given to the 
Israelites by God. In those cases, they were to kill everyone In discretionary 
wars, or wars of conquest (reshut), however, it was forbidden to kill women and 
children. Although the rabbis modified the harshness of enslavement by ordering 
that the vanquished must serve their conquerors, but not as slaves,” there still 
remains a great distinction between past Judaic codes of conduct and those of the 
modern world. 

Also, unlike modern codes governing occupation which prohibit the 
confiscation of private property, Israelite soldiers and/or the king were allowed to 
profit from war. Pillage was condoned A sharing of the spoils of war was 
common practice in Biblical times™ Later, the king reserved the most valuable 
articles for himself or his treasury.” 

In addition, according to Article 23 of The Hague Rules, the use of 
poisoned weapons is strictly prohibited; however, the Israelites maintained no 


limitations on weapons. Poisoned weapons and fire weapons, prohibited in other 
cultures, were allowed.” It was forbidden to sell dangerous weapons to a potential 
enemy,” however, with the exception of “shields or shutters which are purely 
defensive.” 





65. Art. 4, Annex to Hague Convention: Regulations Respecting the Law and Customs of War on Land 
in Documents on the Laws of War (A. Roberts & R. Guelff eds. 1982), at 48-49; Arts. 3, 13, 18, 
1949 Geneva Convention on Treatment of Prisoners of War in A. Roberts & R. Guelff, id. at 172, 
176, 178. 

66. Deuteronomy 20:10-18. Even in those cases where the Israelites were victorious, however, they 
often spared the inhabitants and subjected them only to pay tribute of some sort. Id. See Judges 
1:28, 30, 33, 35. 

67. G. Horowitz, supra note 59, at 152 (citing Nahminides). 

68. 1 Samuel 14:32, 27.9, 30:20; 2 Samuel 8:8, 12:30; 2 Kings 7:16, 14:14, 25:13f; and Ezekiel 29:19-20 
(God promised King Nebuchadnezzar the wealth of Egypt as his army’s pay). 

69. See Numbers 31:26-17; Judges 5:30; 1 Samuel 30:20. 

70. 2 Samuel 87-8. 

71. Job 6:4; Isaiah 50:11; and Joshua 11:9 (Joshua used fire arrows). 

72. Talmud, Abodah Zarah l6a, b. 

73. MT, Laws of Murder & Defense 12:12. Cf. MT., Idolatry 9:8. 
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Israeli doctrine regarding prisoners of war is also distinct from modern 
rules concerning the same subject. While today our fighting forces are assigned 
to treat prisoners of war in a humane manner, the execution of captured leaders in 
Biblical times was usually justified under the “eye-for-an-eye” principle. Conse- 
quently, for example, Samuel said to Agog before executing him, “As your sword 
has made women childless, so shall your mother be childless among women.”™ 
There are, however, many instances of merciful treatment of prisoners.” The 
prophet Elisha provided the best example of this when asked if prisoners should 
be slain. 


He answered, “You shall not slay them. Would you slay those whom you have 
taken captive with your sword and with your bow? Set bread and water 
before them, that they may eat and drink and go to their master.” So he 
prepared for them a great feast; and when they had eaten and drunk, he sent 
them away, and they went to their master.” 


Josephus reinforces this passage by stating that the old law “admonishes us 
concerning captives not to do them harm,” and suggests that Jewish law, 
although not mentioned in the Talmud, “even forbids us to strip the bodies of 
those we have slain in battle.”™ 

The harshness of these rules however are tempered by the condemnation 
of such atrocities as are referred to in Amos 1:3, 13 and 2 Kings 8:12. The rabbis 
softened the impact of much of the old law through reinterpretation or imagina- 


tive explanation. Due to this it seems that the Israelites were indeed a “merciful” 
people when compared to their neighbors, such as the Assyrians.” Although, as 
in any case, exceptions and violations to regulations occurred, on the whole, the 
Israelite warriors conducted themselves in a disciplined, restricted manner in 
accordance with rules and regulations derived from divine inspiration. 


IV. MODERN ISRAELI VIEWS 


A word must also be said about modern Israel's views on the laws of war. 
Israel has ratified the Geneva Conventions and accepts customary international 





74. 1 Samuel 15:33. But see Proverbs 24:17, 2& “Do not rejoice when your enemy falls, and do not let 
your heart be glad when he stumbles... . Do not say, I will do to him just as he has done to me; I will 
render to the man according to his work.” Id. 

75. See, e.g., 1 Kings 20:31a-34. 

16. 2 Kings 6:22-23a. Cf. Judges 1:6-7; 1 Samuel 11:2. But see Proverbs 25:21. 

77. Contra Apion 2, at 29. 

78. Id. 

79. For a description of the general practice of warfare by the Assyrians and others in ancient times, 
see R. Humble, Warfare in the Ancient World 13-77 (1980). 
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law as reflected by the “Hague” law®° Nevertheless, ethical considerations 
remain which require guidance from Biblical and rabbinic teachings. For the first 
time in two-thousand years, a Jewish state is an equal player in world politics and, 
as such, wars, when they occur, must be justified in order to be a legitimate, and 
acceptable, use of force in the eyes of the electorate. Consequently, distinguish- 
ing between a milhemet reshut and milhemet mitzvah is still necessary 

Since Israel’s inception, war has become a pervasive part of its life. In 
view of this fact of national life, the most influential rule to have evolved in Israel 
is the principle of tohar haneshek (the purity of arms). This principle has 


... been pursued with much determination and with a great measure of 
success, in spite of the obvious difficulties in imposing an inner moral 
discipline in waging war. Tohar haneshek implies far more than the interna- 
tionally recognized rules of war, such as the treatment of prisoners of war. It 
is a general rule of moral guidance for the soldier on what has to be done in 
fighting and on what must be absolutely ruled out. Although the tohar 
haneshek principle is sometimes described in sermonic terms, its signifi- 
cance lies in the uninterrupted probing by many commanders in applying 
the test of tohar haneshek to actual conditions of army operations” 


Thus, although war is recognized as a just and melancholy necessity 
required for survival, it can only be engaged in terms of the highest moral 
‘ obligation and in accordance with the law, secular as well as religious. The 
difference between tohar haneshek and the “sanctified” warrior in the Torah is 
that, where the Israelite was a warrior of God committed to doing God's work, the 
Israeli is committed to the state, and the state, in accordance with its beliefs, has 
imposed an ethical, vice religious, standard on the soldier and his profession. It is 
not necessarily the result of a covenant with God, although that may be, and 
probably is, a part of a soldier’s ethics™ 





80. Conversation between the author and Lieutenant Colonel Joel Singer, Director, International Law 
Branch, Israeli Army, 21 Oct. 84. 

81. Id. 

82. Z. Yaron, Religion and Morality in Israel and in the Dispersion, in Modern Jewish Ethics 229, 237 
(1975). See also M. Pa’il, Morality in Armed Conflict after the Six Day War, in Modern Jewish 
Ethics. Id. at 191. 

83. For Israeli attitudes on justification and rules of war, see C. Feder & S. Feinstein, Swords into 
Plowshares—Ethics of War and Peace, Viewpoints (1973). For varying and conflicting views on the 
appropriateness of waging the 1967 and 1973 wars and how modern Israel has tried to reconcile 
the Judaic principles discussed in this article, see J. Bleich, Contemporary Halakic Problems 13ff 
(1972). 
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V. NUCLEAR WEAPONS: JEWISH VIEWS 


The question of the legality of nuclear weapons is a difficult one. For our 
purposes, suffice to say that, while a large number of writers argue that such 
weapons are illegal,™ an equally large number say they are not®> Others have 
argued the lawfulness of nuclear weapons rests on the balancing test applied 
under the laws of war (i.e., humanity, military necessity, proportionality) to any 
armed conflict Finally, some have argued that a specific prohibition is required 
before there can be any effective legal norm outlawing nuclear weapons.” It is 
presently official United States policy that nuclear weapons are not illegal per 
se®® 

As we have previously noted, Judaic traditions and practices did not 
prohibit any weapon per se under the laws and regulations of war. Consequently, 
mere possession is not prohibited. We must then look to the application of 
well-accepted Judaic principles to determine whether the threat and/or use of 
such weapons are acceptable under Jewish law. 

In case of attack, there is an obligation to defend (milhemet mitzvah); but, 
using force is limited by a variety of restrictions. In the example of the fruit trees, 
the law demanded moderation in war. Life is generally to be respected, and it 
certainly must not be entirely destroyed. Diminution may be allowed, but cer- 
tainly not extermination” In several instances we have noted the Biblical and 
rabbinic admonitions to limit all death and, in particular, death of innocent 
civilians. Finally, it is taught that part of the covenant with God is that mankind 


will be the caretakers of the earth and they will not corrupt, waste, or desolate 


it 





8A. See, e.g., Falk, Myerowitz, & Sanderson, Nuclear Weapons and International Law, 20 Ind. U. Int'l 
L.J. 561 (1981); Feinrider, International Law as Law of the Land: Another Constitutional Restraint 
on Use of Nuclear Weapons, 7 Nova L.J. 103 (1982); Weston, Nuclear Weapons vs International Law: 
A Contextual Reassessment, 28 McGill L.J. 543 (1983). 

85. See, e.g., G. Schwarzenberger, The Legality of Nuclear Weapons (1958); N. Singh, Nuclear 
Weapons and International Law (1959); Bright, Nuclear Weapons are a Lawful Means of Warfare 30 
Mil. L. Rev. 1 (1965); Moore, Nuclear Weapons and the Law: Enhancing Strategic Stability, 9 
Brooklyn J. Int'l L. 265 (1983). 

86. O’Brien, Legitimate Military Necessity in Nuclear War, 2 World Polity 35 (1960); McDougal & 
Schlei, The Hydrogen Bomb Tests in Perspective: Lawful Measures for Security, 64 Yale L.J. 648 
(1955). 

87. J. Stone, Legal Controls of International Conflict 344 (1959); Stovell, The Laws of War and the 
Atomic Bomb, 39 Am. J. Int'l L. 786-87 (1945). 

88. FM 27-10, supra note S7, para. 35 at 18. 

89. Cf Isaiah 45:18. 

90. Kohelet Rabba 7; MT., Kings 6:8, 10. 
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The conflict arises, however, when the requirement to defend one’s self or 
nation requires the use of nuclear weapons. In one respect, the law is clear. While 
the law requires one in self-defense to save his life at the expense of the attacker,” 
the defender is not entitled to allow his actions to result in the loss of both lives.” 
Applying this principle to national self-defense, the answer on the use of nuclear 
weapons, according to one Jewish scholar, is definite: 


In view of this vital limitation of the law of self-defense, it would appear that 
a defensive war likely to endanger the survival of the attacking and the 
defending nations alike, if not indeed the entire human race, can never be 
justified. On this assumption, then, that the choice posed by a threatened 
nuclear attack would be either complete destruction or surrender, only the 
second may be morally vindicated 


Even though an unjust peace may result, Man's covenant with God not to 
destroy the world takes precedence.“ As many writers have demonstrated quite 
dramatically, an all-out nuclear exchange would come quite close to, if not 
actually signify, the total destruction of the world. There is, however, a great 
distinction between no use and an all-out exchange. The more difficult questions 
lie in the area of the tactical use of battlefield nuclear weapons or the isolated use 
of one or two such devices. In these cases, a balancing process must be used. 

Granted, whether or not nuclear weapons can ever be used in a limited 
context is debatable If we assume for the moment that it is possible, then a 
nuclear weapon could be used without excessive or long-term damage to the 
environment or the loss of noncombatant lives disproportionately greater than 
the good to be gained. Thus, the user would have met the requirement of restraint 
imposed by Jewish law 

On the other hand, if, as some writers feel, a limited nuclear war is not 
possible, does that mean that Jewish law would require us to give up in the face of 
extermination? This question involves the legality and morality of possessing and 
threatening the use of nuclear weapons. As we have already noted, mere posses- 
sion is not prohibited. Communicating a nuclear threat requires us to distinguish 





91. Exodus 22:1; Talmud, Sanhedrin 72a. 

92. Cf Talmud, Sanhedrin 74a. 

93. Jakobovits, Tradition: A Journal of Orthodox Jewish Thought, Vol. 4, No. 2 at 202 (Spring 1962). 

94. See also R. Gordis, The Root and the Branch 193-203 (1962). 

95. See, e.g., Report of the Secretary General of the United Nations Comprehensive Study on Nuclear 
Weapons, U.N. Doc. A/35/392 (1980); Preventing the Nuclear Holocaust, A Jewish Response 66ff 
(D. Saperstein ed. 1983). 

96. Examples could include using a nuclear device to destroy an aircraft carrier in the Indian Ocean or 
using a small “clean” nuclear weapon on a battlefield. 
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between the possibility and the probability of using nuclear weapons. In that 
regard, the experience of Cuba in 1962 is relevant. Facing a nuclear showdown 
may, in fact, prevent it from happening; therefore, a continuous evaluation of the 
situation must be made because each stage of development may change valid 
Jewish and Christian responses. 


VI. CONCLUSION 


As has been shown, the modern concepts of the laws of war owe a great 
deal to early Biblical teachings, and there exists many similarities between 
Jewish and Christian practices. The rabbis’ acceptance of war as a fact of life did 
not deter their efforts to restrain war’s excesses. In that regard, they were much 
more practical and more willing to accept the moral responsibility of restraining 
those excesses than their early Christian brothers. Later, Christian writers drew 
heavily on Jewish teachings to develop Christian concepts of the just war. 

Biblical and rabbinic writers distinguished various categories of war, but 
there was no Hebraic counterpart to the “ideological wars” so typified by the 
crusades of the Middle Ages. Early on, restraint and restrictions in war were 
applied and respected. Individual willingness to participate in war was an 
indispensable condition” Any premature breach in a man’s involvement with life 
was sufficient to preclude him from participating. Finally, except for those 
limited cases of wars commanded by God, from which no analogies to modern 
applications can be drawn, a war which destroys the joundation of human 
existence, i.e., a war of scorched earth or extermination, is prohibited. Rules and 
regulations for combatting war generally emphasized the religious purpose for 
waging war and the duty to destroy or kill no more than was necessary for 
defeating the enemy. 





97. Talmud, Sotah 44b. Despite an obligation to defend, the decision to fight always rested with the 
group of tribes or families to which one belonged. Deborah, for example, insisted on the freedom 
of choosing to fight or not to fight. Judges 5:2, % There certainly appears to be no great 
condemnation for those that decided not to fight. Cf Judges 5:15-17. Indeed, despite the Biblical 
and rabbinic exhortations to go to war in those “just” instances described above, Maimonides and 
later commentators argued that, if one still objected on moral or ethical grounds to participating in 
war, he should be exempted from going to war. See Greenberg, Judaism and the Dilemmas of 
War—An Essay in Halachic Methodology, in 17 Judaism and World Peace 24 (1966). Cf. M. Kanvitz, 
Conscience and Civil Disobedience in the Jewish Tradition, Contemporary Jewish Ethics 239 (M. 
Kellner ed. 1978). 
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War was recognized by Jewish writers as a necessary evil and, although if 
required it was engaged in willingly enough, the vision of the prophets empha- 
sized the day when peace would reign. Therefore, both the aspiration for peace 
and the emphasis on restraint in war are a significant part of the Jewish heritage 
and its contribution to Western perceptions of war and peace. 

In the meantime, until we can say that better times have come because 
people have learned to “speak the truth to one another, render... judgments that 
are true and make for peace,”™ and we can finally convert our weapons of war 
into the tools for peace of which the prophets dreamed so long ago, we must know 
the world as it is—one that has experienced innumerable armed conflicts since 
the end of World War II and, in the Jewish tradition, be prepared to fight for a just 
peace. 
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A 7ROPOSAL TO CHANGE THE POLITICAL OFFENSE 
EXCEPTION TO EXTRADITION 


Lieutenant Colonel Steve Lampo USMCR * ** 


I. INTRODUCTION 


Under United States law, extradition is the process whereby persons 
charged with, or convicted of, a crime against the law of a state and found in a 
foreign state are returned by the latter to the former for trial and possible 
punishment. It applies to those who are merely charged with an offense, but have 
not been brought to trial; to those who have been tried and convicted and have 
subsequently escaped custody; and to those who have been convicted. It does not 
apply to persons merely suspected of having committed offenses but against 
whom no charges have been laid or to persons whose presence is desired for 
witness purposes, or for obtaining or enforcing a civil judgment. 

Extradition is a national act and the process necessarily involves relations 
between international personalities. The United States will only deny extradition 
in certain circumstances, such as when the offense is political in nature. Under 
the laws of most states, including those of the United States, an extradition 
request is subjected to judicial examination prior to its final consideration by the 
executive branch of a government. Depending on the law of the state concerned, 
the judicial branch may or may not have the power to render a binding decision 
against the extradition of a fugitive; however, in all cases, the ultimate decision to 
grant extradition rests with the executive! 





*Lieutenant Colonel Steve Lampo is presently serving as Staff Judge Advocate, 4th 
Marine Diwision. He received his B.S. degree from Central Methodist College in 
1965, his J.D. degree from the University of Missouri in 1973, and his M.A. in 
International Affairs from Salve Regina College in 1986. 
“The views expressed in this article are those of the author and do not reflect the 
official policy or position of the United States Government, the Department of 
Defense, the Department of the Navy, or the Naval Justice School. 
1. 6 M. Whiteman, Digest of International Law 727-29 (1968). In the case of the United States, the 
designated official is the Secretary of State. Id. 
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II. POLITICAL OFFENSE EXCEPTION 


A study of the judicially accepted exceptions to extradition reveals that 
the “political offense” has not been well defined by the international community. 
It has been said that “[ujp to the present day, all attempts to formulate a 
satisfactory conception of the term [political offense] have failed, and the reason 
of the thing will probably forever exclude the possibility of finding a satisfactory 
definition.” This article addresses the concern of adequately defining the politi- 
cal offense exception and proffers a suggested course of action for the Congress. 

Although most laws and ireaties do not define political offense, they 
provide that extradition need not be granted when the acts constitute a political 
offense or an act connected with a political offense? United States treaties 
generally so provide. 

Traditionally, political dissent against one’s own government has been 
protected by other governments. But, what are the permissible limits of violence 
in the name of political dissent? Moreover, against whom are these groups 
dissenting? 


A. History of the Political Offense Exception 


The first recorded extradition agreement was signed by Ramses II, 
Pharoah of Egypt, and the Hittites around 1280 B.C. After Ramses had defeated 
a Hittite attempt to invade Egypt, an article of the peace treaty provided for the 
return of individuals who had taken refuge in the enemy’s territory.‘ States 
generally sought, and were granted, extradition of persons until the beginning of 
the 19th century. Subjects of sovereigns had no right to rebel against authority. 
Les crimes contre la surete de l’Etate (crimes against the security of the state) was a 
familiar provision in the list of extraditable offenses in treaties. 

The French Revolution prompted a reevaluation of extradition for political 
offenses. The French Constitution of 1793 expressly forbade the extradition of 
those persecuted in their country “for the cause of liberty.”> “Liberty, equality 
and fraternity” sanctioned the right to rebel against oppressive authority and 





2. The Supplementary Extradition Treaty Between the United States and the United Kingdom of Great 
Britain and Northern Ireland: Hearings Before the Subcomm. on the Const. of the Senate Comm. on 
the Judiciary, 99th Cong., 1st Sess. 125 at 133 (1985) [statement of John Francis Murphy, quoting 
from 1 L. Oppenheim, International Law 707-08 (H. Lauterpacht ed. 8th ed. 1955)]. 

3. 6 M. Whiteman, supra note 1, at 800. 

4. M. Bassiouni, International Extradition and World Public Order 3-4 (1974). 

5. See M. Garci ’a-Mora, International Law and Asylum as a Human Right 73-74 (1956). 
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gave birth to the axiom that one who exercised this right deserved protection from 
extradition to those against whom he rebelled. 

The first statutory exemption from extradition for political offenses was 
enacted by Belgium on October 1, 1833. It became a familiar provision in 
subsequent extradition treaties: 


No foreigner may be prosecuted or punished for any political crime anteced- 
ent to extradition, or for any act connected with such a crime, for any crime 
or misdemeanor not provided for by the present law; otherwise all extradi- 
tions and all temporary arrests are prohibited® 


The exception was based on an acknowledgement of the right to rebel against an 
oppressive government coupled with the realization that to surrender those who 
rebel to the requesting state would be tantamount to delivering them up for 
summary execution. 

Shortly after the political offense exception was memorialized by statute, 
Belgium began to limit its application. In an attempt on Napoleon III's life, the 
train on which he was a passenger was blown up. The alleged perpetrator fled to 
Belgium and the French requested his extradition. Belgium’s reluctant refusal 
cited the political offense exception. In 1856, Belgium amended its legislative 
enactment by adopting what has been commonly called the attentat clause. This 
limitation on the political offense exception, set forth below, has been widely 
incorporated into subsequent extradition treaties. 


There shall not be considered as a political crime or as an act connected 
with such a crime an attack upon the person of the head of a foreign 
government or of the members of his family, when this attack takes the form 
of either murder, assassination or poisoning.’ 


B. The Nature of Political Offenses 


There is little agreement in international law concerning the elements of a 
political offense. Two types of political offenses are routinely recognized: pure 
political offenses and relative political offenses. 
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A thoroughly reasoned opinion addressing the pure political offense was 
rendered by a French court in the Giovanni Gatti case: “In brief, what distin- 
guishes the political crime from the common crime is the fact that the former only 
affects the political organization of the state, the proper rights of the staie, while 
the latter exclusively affects rights other than those of the state.”* The pure 
political offense is exclusively an act against the order of the state. Examples of 
such offenses are treason, sedition, and espionage. Such offenses lack the 
element of malice in the technical, criminal law sense of the term. 

Agreement on the meaning and status of the relative political offense has 
been more difficult. As suggested by the word “relative,” the responding state 
must examine an act that violates both state and private interests. Of the theories 
which have emerged as a possible basis for determining whether an offense has or 
has not risen to the level which entitles the offender to protection from extradition 
under the political offense exception, the political incidence theory is most 
respected and most often cited. 

The political incidence theory is a product of an English court's opinion in 
In re Castioni? Castioni was a Swiss citizen who led an attack on a government 
building during an uprising against his country’s political leadership. He shot a 
Swiss bureaucrat who was standing inside the building. Castioni fled to England 
and the Swiss requested his extradition. The English court refused the request, 
holding that a political offense was one committed incidental to, and as a part of, 
a political disturbance.” The court established a two-pronged test to determine 
whether or not a common crime had risen to the level of a relative political 


offense, thus granting protection from extradition under British law: 1) There 
must be a political revolt or disturbance; and 2) the act must be incidental 
thereto, or form a part thereof. The United States recognizes In re Castioni as 
precedent” : 


III. POLITICAL OFFENSE EXCEPTION AND UNITED STATES LAW 


Three principles of law are important in the analysis of the current U.S. 
position on the political offense exception. First, the United States does not 
consider itself bound by custom or other sources of international law concerning 
extradition? Second, absent a treaty, the United States cannot honor extradition 
requests. Third, if a treaty exists between the United States and the requesting 
state, but that treaty does not specify the particular offense as extraditable under 





8. Id. at 77. 

9. See I. Shearer, Extradition in International Law 170 (1971). 
10. Id. 
11. M. Bassiouni, supra note 4, at 388-89. 
12. 6 M. Whiteman, supra note 1, at 800. 


242 





NAVAL LAW REVIEW © XXXVII 


any circumstance, the U.S. court will apply the two-pronged test enunciated in In 
re Castioni to determine whether the opponent to the request for extradition 
(hereinafter called the relator) is entitled to protection under the political offense 
exception. 

Substantive and procedural concerns also impact on the political offense 
exception. Procedurally, U.S. courts are the first to determine if the political 
offense exception applies. Thus, if the court finds the relator is entitled to the 
protection of the doctrine, the U.S. Government cannot appeal. If the court 
decides the relator is not protected by the doctrine, the executive branch (the 
Secretary of State) decides whether or not to grant extradition. It is therefore 
possible for the court to find the relator unprotected by the doctrine and for the 
Secretary of State to refuse extradition. 

Congress has the constitutional authority to legislate the substantive 
standards for extradition,” although to date it has not done so. Because Congress 
has failed to establish standards for the application of the political offense 
doctrine, the courts continue to adhere to precedent established by those U.S. 
cases which have adopted the ruling in In re Castioni. 

The English case, however, has been the subject of recent criticism. 
Steven Lubet, a Northwestern University Law School professor, contends that 
“the incidence test does not provide a workable framework, as it is both under- 
inclusive and over-exclusive.™ By failing to protect those political dissidents not 
involved in the required uprising or disturbance, it is under-inclusive. In granting 
protection to those who commit offenses contemporaneous to an uprising, it is 
over-inclusive. Professor Lubet points to the irony of the fact that the United 
States continues to adhere to the Castioni test, while Great Britain has abandoned 
it 

In the absence of a more suitable alternative, U.S. courts contiaue to 
struggle with the guidelines provided by In re Castioni. The decision in Ziyad Abu 
Eain v. Peter Wilkes,“ which resulted from a 1979 incident in Israel, is informa- 
tive. The Israelis accused Abu Eain of the criminal bombing of a youth rally in 





13. Id. at 731-34. ‘ 

14. The Supplementary Extradition Treaty Between the United States and the United Kingdom of Great 
Britain and Northern Ireland: Hearings Before the Senate Comm. on Foreign Relations, 99th 
Cong., Ist Sess. 390 at 391 (1985) (statement of Steven Lubet) [hereinafter Lubet statement]. 

15. id. at 391. 

16. 641 F.2d 504 (7th Cir. 1981), cert. denied, 454 U.S. 894 (1981). See also 61 A.L.R. Fed. 757-81; 
Annotation, What is a “Political Offense” or “Offense of Political Character” Within Cust y 
Law or Specific Treaty Exemption Barring International Extradition From United States of Persons 
Charged With Political Offenses, 61 A.L.R. Fed. 786 (1983). 
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Tiberias. The bomb’s explosion killed two boys and left more than thirty maimed. 
Six days after the bombing, Abu Eain obtained a visa to the United States and 
subsequently crossed into Jordan. A month later, he joined his sister and brother- 
in-law in Chicago. Among other claims during the extradition hearing, Abu Eain’s 
attorneys asserted the protection of the political offense exception because of the 
continuing conflict between Israel and the Palestine Liberation Organization to 
which Abu Eain belonged. The court of appeals affirmed the Extradition Magis- 
trate’s order certifying Abu Eain to the Secretary of State for extradition. In 
ruling that there may have been a violent upheaval at the time of the incident, but 
that Abu Eain’s alleged action was not incidental to the political disturbance, the 
court relied on the In re Castioni two-pronged test. Significantly, the court added: 


The definition of “political disturbance,” with its focus on organized forms 
of aggression such as war, rebellion and revolution, is aimed at acts that 
disrupt the political structure of the State, and not the social structure that 
established the government. The exception does not make a random bomb- 
ing intended to result in cold-blooded murder of civilians incidental to a 
purpose of toppling a government, absent a direct link between the perpe- 
trator, a political organization's political goals and the specific act. Rather, 
the indiscriminate bombing of a civilian populace is not recognized as a 
protected political act even when the larger “political” objective of the 
person who sets off the bomb may be to eliminate the civilian population of 
a country. Otherwise, isolated acts of social violence undertaken for per- 
sonal reasons would be protected simply because they occurred during a 
time of political upheaval, a result we think the political offense exception 
was not meant to produce” 


Thus was born the Seventh Circuit Court of Appeals’ “wanton crimes” exception 
to the political offense doctrine. If the crime is “wanton,” the perpetrator is not 
entitled to protection from extradition. Only those courts within the Seventh 
Circuit, however, are bound by the Abu Eain precedent. Other courts have 
refused to follow its dictates, one finding that “no matter how heinous” the crime, 
the perpetrator would be free from extradition if the crime were committed under 
a political circumstance.” Another described the Seventh Circuit’s decision as 
“unacceptable emotionalism.” Obviously, there is a conflict among the circuits 





17. 641 F.2d at 520-21. 
18. See Lubet statement, supra note 4. 
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over the application of the political offense exception, particularly as it applies to 
terrorist acts. 

Congress, likewise, has bec": - t + 5ree on legislation which would 
standardize guidelines of substance «tg che political offense doctrine. In 
an effort to combat terrorism, the Reegan . .aministration encouraged legislation 
to eliminate this exception to extraditio.. The Administration’s position being 
“that the political crimes defense to extradition should be abolished entirely, or 
that its administration should be transferred from the courts to the State Depart- 
ment, which is essentially the same thing” The legislative effort stalled as a 
result of congressional concern over its possible effects. The theory supporting 
the proposed legislation was that “all killing by rebels are murders, and all 
murderers are extraditable’' Thus, one who killed in defense of a friendly 
regime that was subsequently overthrown would be extraditable, as would one 
who killed in opposition to an unfriendly regime. In another example, then-Presi- 
dent Marcos had issued an arrest warrant for the late Benigno Aquino, his 
principal political opponent. Absent the political offense exception, Benigno 
Aquino would have been unable to raise this defense before the court” 

In sum then, the status of court-made law is in conflict and there are no 
current congressional initiatives to establish standards for the political offense 
exception. 


IV. THE UNITED STATES - UNITED KINGDOM TREATY 


Faced with judicial conflict and congressional inaction, the current 
Administration negotiated an extradition treaty with the United Kingdom which 
authorizes the extradition of individuals who commit terrorist acts2* The treaty 
was signed June 25, 1985, and subsequently ratified by the United States 
Senate Controversy surrounded ratification of the treaty. The Senate Foreign 
Relations Committee and the Senate Judiciary Subcommittee hearings focused 
on the political offense exception. 





20. The Supplementary Extradition Treaty Between the United States and the United Kingdom of Great 
Britain and Northern Ireland: Hearings Before the Senate Comm. on Foreign Relations, 99th 
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The impetus for the treaty negotiations was the U.S. courts’ refusal to 
grant extradition to Britain of four members of the Provisional Irish Republican 
Army (PIRA). In the four unrelated cases, the judiciary accepted the relators’ 
arguments that they were entitled to the protection of the political offense 
exception® 

The relevant facts in each case prove instructive. 


A. Joseph Patrick Thomas Doherty 


In June 1981, Doherty was convicted of the May 1980 murder of a British 
Army captain, the attempted murder of other soldiers, possession of firearms 
with intent to endanger life or cause serious injury, and membership in the 
PIRA” Planning to ambush a British Army convoy, Doherty and three accom- 
plices entered a private dwelling in Belfast, holding three persons hostage. When 
a plainclothes army unit arrived, the four immediately fired, killing Captain 
Herbert Westmacott” At his trial, Doherty said he shot to avoid capture, admit- 
ting that he was uncertain of the identity of those at whom he fired. Following the 
trial, Doherty and seven others obtained firearms and managed to escape, 
assaulting a number of prison guards—one of them seriously. Doherty was 
subsequently arrested in New York City by the United States Immigration and 
Naturalization Service on June 18, 19832* 


B. William Joseph Quinn 


In 1975, Quinn, a native of San Francisco, was convicted in the Republic of 
Ireland of PIRA membership” In 1981, the United Kingdom applied for his 
extradition to face charges including the 1975 murder of Constable Stephen 
Tibble, conspiracy to send explosive devices through the mail, and conspiracy to 
cause a number of explosions in which a security guard and a crown court judge 
were injured. Quinn ran from a policeman who had been questioning him about a 
suspected burglary when Constable Tibble, off-duty and in plainclothes, came 
upon the scene and tried to assist in Quinn's arrest. Quinn allegedly shot Tribble 
three times.° 





25. The Supplementary Extradition Treaty Between the United States and the United Kingdom of Great 
Britain and Northern Ireland: Hearings Before the Subcomm. on the Const. of the Senate Comm. on 
the Judiciary, 99th Cong., Ist Sess. 58 at 59 (1985) (statement of Stephen Trott). 

26. In re Doherty, 599 F. Supp. 270, 272 (S.D.NY. 1984). 
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C. Desmond Mackin 


Mackin, a convicted member of the PIR A, was charged with the attempted 
murder of a British soldier, with wounding, and with a firearms offense™ All of 
the aforementioned arose out of an incident in Belfast, Northern Ireland in March 
of 1978. In a scuffle between Mackin and a fellow-PIRA member and a plain- 
clothes intelligence patrol soldier, the soldier was shot in the thigh by Mackin. 


Following his release on bail, Mackin escaped and illegally entered the United 
States” 


D. Peter McMullen 


McMullen is a former British Army soldier who admitted he deserted to 
join the PIRA® Imprisoned in the Republic of Ireland from 1974 to 1977 for 
firearms offenses, he was arrested in California in May 1978 for violating U.S. 
immigration laws. The United Kingdom requested his extradition to face charges 
of attempted murder in an army barracks bombing in 1974, where a civilian was 
injured>* 


V. ANALYSIS AND RECOMMENDATIONS 


Common threads run through each of these separate cases: Each relator 
was a member of the PIRA; each was charged with murder or attempted murder; 


- and each case involved the British government. The U.S. courts’ refusal to 
extradite in each case stirred private and public outcry. Some suggested the 
United States had become a haven for terrorists>> The Supplemental Treaty 
between the United States and the United Kingdom will alleviate these concerns, 
but only with respect to Great Britain. 

Moreover, the PIRA cases can be differentiated from those arising in the 
Middle East. In addressing extradition requests involving Middle Eastern defen- 
dants, the United States is nearly always a protagonist of extradition rather than a 
reluctant participant. The Abu Eain case is but one example. 

When U.S. courts have faced extradition requests for individuals accused 
or convicted of acts that are purely political in nature, their decisions not to 
extradite have generated strong national support. It is when confronted with 





31. In re Mackin, 668 F.2d 122, 124 (2d Cir. 1981). 
32. Id. 


33. In re McMullen, Magis. No. 3-78-1099MG (N.D. Cal. 1979). 
34. Id. 


35. Arnold, Is the U.S. Becoming a Terrorist Haven?, Washington Post, Oct. 23, 1985 at 23, Col. 3. 
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relative political offenses, especially when the cause of the perpetration is out of 
favor in this country, that the courts have wavered. 
The need for the political offense protection from extradition is clear. 


What is lacking is a definition of terms. As the State Department's Mr. Sofaer 
testified: 


We proposed [in the U.S-U.K. treaty negotiations] that we should eliminate 
the political offense exception in our bilateral extradition relations for 
specified crimes, typically committed by terrorists, that involve violence or 
the threat of violence. ... The Supplemental Treaty does not, however, affect 
pure political offenses, such as seditious libel, treason, and the like. As to 
these, the political offense exception will continue to be available 


Beyond defining intolerable and tolerable behavior, Mr. Sofaer voiced the State 
Department's belief that the best approach to limiting the political offense 
exception lies in negotiating agreements on a country-by-country basis. He 
stated: “I want to emphasize that we intend to negotiate comparable limitations 
solely with other stable democracies that have fundamentally fair judicial sys- 
tems.”* This author disagrees. 

Relying solely on bilateral agreements with “stable democracies” 
assumes either that these countries never change or that, should a change occur, 
the President and Secretary of State can easily withdraw from treaty obligations. 
Likewise, abolishing all claims to the political offense exception in extradition 
treaties is unacceptable because, as Professor Christopher Pyle has pointed out, 
it would give to the President and Secretary of State the power to decide which 
alleged rebels should not be extradited without judicial surveillance. “Extradi- 
tion was made a judicial function precisely so that persons under the protection of 
our laws could not be surrendered to foreign regimes for reasons of state.’”** 

Clearly, the courts need a workable definition of the relative political 
offense, and it is the legislative branch which must address the inequitable and 





36. The Supplementary Extradition Treaty Between the United States and the United Kingdom of Great 
Britain and Northern Ireland: Hearings Before the Subcomm. on the Const. of the Senate Comm. on 
the Judiciary, 99th Cong., Ist Sess. 67 at 68, 73 (1985) (statement of Abraham D. Sofaer). 
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38. See Pyle statement, supra note 20, at 101. 
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inconsistent application by the United States of this exception. Congress, not the 
executive branch, has the moral imperative to define the limits of acceptable 
violence in the name of political change. And define it they must. Simply stated, 
there must be, first, an articulable relationship between the actions resulting in 
the offense and an internationally accepted political cause at variance with the 
established government and, second, an exclusion from the exception of offenses 
in which innocent civilians are victims. Only then will the underlying premise of 
In re Castioni be preserved. 
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MICROCOMPUTERS IN CRIMINAL JUSTICE: Current 
Issues and Applications 


By Joseph Waldron, Betty Archambeault, William 
Archambeault, Louis Carsone, James Conser, and Carol Sutton, 
Anderson Publishing Company: 1987. Pp. 142. Price: $12.95 


Lieutenant Commander Carol J. Cooper, JAGC, USN * 


The growing importance of microcomputers can be seen in almost every 
aspect of American life. Criminal Justice now emerges as a new area for the use of 
microcomputer programs. Anderson Publishing Company has assimilated a 
series of previously unpublished articles on the growing possibilities for and 
problems of the microcomputer in the criminal justice field. 

In the first two articles, James Conser and Louis Carsone discuss issues 
relevant to law enforcement when protecting data base systems or investigating 
crimes involving data base systems. Examining the changes occurring in Ameri- 
can society, the authors predict that by 1990 over half of the American work force 
will be computer literate. As a result, society can expect an increase in unautho- 
rized entries to company data bases. Other companies will use computers to 
maintain records of illegal activities. Each of these factors result in unique 
problems for law enforcement. First, when there is an unauthorized access to a 
data base system the victim of this crime is usually a major corporation. These 
entities are reluctant to publicize the insecurity of their systems. Thus, many 
times the crimes are either not reported or, if reported, they are not prosecuted 
for fear of negative publicity. The second major problem revolves around the lack 
of knowledge in computer technology by members of the justice system. This 
ignorance hampers both the investigation and the prosecution of the case. Mr. 
Conser and Mr. Carsone explore several questions, including how to “word 
search” authorizations and for what the investigators are searching. For example, 
are they searching for a data base system located on a disk or in a computer, or 
are they searching for the printouts from these programs? Additionally, how will 
the investigators preserve the evidence located in electronic data base systems? 
What will be the “best evidence” as it applies to the prosecution of the case? The 
eventual answers to these questions will have a great impact on the implementa- 





*Lieutenant Commander Cooper is currently assigned to Naval Legal Service Office, 
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tion of the system. The second article gives practical advice on what evidence to 
search for in a computer crime and includes hints on how to mark items seized. 
Terms and phrases such as “logic bomb” and “salami technique” are defined. At 
the end, the authors include two tables charting when to use expert testimony in 
computer cases? 

In the third article, Joseph Waldron and Carol Sutton examine the use of 
computers in the psychodiagnosis of the criminal defendant. They start with the 
observation that many courts use the services of a psychologist, who assists the 
court in presentencing by providing a psychological interview of the defendant. 
Their article explores some of the practical problems with the current system, 
including the time required to conduct personal interviews and the natural bias of 
the reports based on the interview techniques used. The authors show how 
microcomputers can reduce the time spent by the psychologist and eliminate the 
interviewer bias. They support their theories by citing results of several studies 
conducted by other researchers. These studies document how people accept 
computer interviews. Computer interviews provide reliable and valid answers. 
The data quoted by the authors indicates that the microcomputers can reduce, by 
over fifty percent, the time for the overall analysis. Additionally, the research 
showed that, by using a combination of the computer interview and a personal 
follow-up interview, the analyst can uncover more information and identify 
potential problems concerning the defendant. 

In the fourth article Mr. Waldron pursues this same theme, showing how 
microcomputers can assist the parole officer in preparing a social history of the 
client. He suggests that an automated social history (ASH) gathers more informa- 
tion in a shorter period of time. He discusses the obvious advantages of this 
system, including saving the parole officer time, which can then be devoted to the 
client’s particular needs. He supports his claims with examples on the use of the 
ASH system as well as a discussion on how to implement the system. His article 
concludes with a brief analysis on the confidentiality of the information obtained 
and the problems regarding acceptance of the system by staff officials. 

In her article, Betty Archambeault explores the use of microcomputers in 
computer-assisted instruction (CAI). She discusses the advantages of CAI and its 
possible applications, ranging from training those who administer the criminal 
justice system to educating the offender. The article lists specific courseware 
programs currently available, explains their uses and limitations, and continues 
with an analysis of needed courseware programs. Illustrating the primary advan- 
tage of CAI, the author notes that there are many marketed programs that allow 
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in Criminal Justice: Current Issues and Applications, 23-24 (1987). 
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an individual to enter a learning program at that persons current knowledge level, 
progressing afterwards at their own pace. This educational method allows flexi- 
bility in teaching and requires fewer personnel. The author concludes her article 
with the observation that, although the use of CAI is not widespread in the justice 
system, this instructional method would be a great advantage to a limited budget 
system tasked with education and rehabilitation. Therefore, the author demon- 
strates that the area of offender education is one in which there is great potential 
in the field of CAI for those willing to pursue it. 

The last article, written by William Archambeault, concludes the publi- 
cation by discussing a few of the emerging issues arising from the use of 
computers in the administration of the criminal justice system. Among the issues 
discussed are the problems of “information float,” the problems of transforming 
the huge quantity of information obtained into a usable format, maintaining 
system integrity, training personnel, and planning policies regarding computer 
access. “Information float” is a term used by the author to describe the time 
delay between the input of information into the system to its point of delivery.* He 
notes that the current intrastructure of many bureaucracies allows people who 
obtain information early in the “float” to develop power bases. With the use of 
computers to disseminate the information, these power bases could be disrupted. 
This illustrates a problem of trying to integrate a twenty-first century concept into 
a nineteenth century criminal administration system. Mr. Archambeault demon- 
strates how assimilation of data and personnel training can be managed through 
the use of current computer technology. He stresses his primary concerns that 
they maintain system integrity and develop policies relating to system access. The 
author gives examples of a few of the serious consequences resulting from an 
unauthorized access to police information stored in computers. These include the 
use by terrorists of police emergency plans or procedures and the changing of 
police records by criminal offenders. Mr. Archambeault does not offer any 
definitive solutions to these problems, but he does illustrate the serious impact of 
these problems and the solutions the justice system must devise. 

It is apparent that the use of microcomputers in the criminal justice 
system is a growing and developing area. It is important for those in the criminal 
justice arena to be aware of the possible uses of microcomputers and the 
problems resulting from their use. This collection of articles gives an insight into 
problems the criminal justice system will face in the near future and it cites 
additional sources for the interested reader. 
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A JOURNEY AMONGST THE GOOD AND THE GREAT 


By Andy Kerr, Naval Institute Press, 1987. Pp. 212. Price: $14.95 


Captain William P. Hollerich USMC * 


In the military, as in other walks of life, there is little really new under the 
sun. Any naval officer, whether line or staff corps, who doubts this will benefit 
from the memoirs of Captain Andy Kerr, JAGC, USN (Ret.), who reminds us all 
that life and work in the military tends to remain much the same from generation 
to generation. The names and faces may change, but the problems and experi- 
ences generally do not. 

This was not the author’s theme while writing the book. It simply was his 
intent to record his memoirs for posterity. His fascinating career begins with the 
author’s Australian background continuing through his graduation from the U.S. 
Naval Academy until his retirement from the Navy in 1968, after some 24 years of 
active service. Initially serving as an ensign aboard a light cruiser, in the latter 
stages of World War II, Captain Kerr later entered the submarine service. When a 
hearing problem forced him into choosing another speciality, he attended law 
school in the 1950’s and became what was then called a law specialist, the 
precursor of today’s Judge Advocate General’s Corps. It is at this point that his 
career becomes of greatest interest to the reader. In the early to mid-1960’s, 
Captain Kerr's assignments brought him into regular contact with some of the 
important people of the era. His position as special counsel to the Secretary of the 
Navy in the early 1960's gave him an insider’s view of events ranging from the Bay 
of Pigs invasion through the Cuban missile crisis to the assassination of President 
Kennedy. Additionally, his later position of “fleet legal officer,” now referred to as 
staff judge advocate, for the Seventh Fleet permitted him a unique perspective on 
the attack on the USS Maddox and the USS Turner Joy in the Gulf of Tonkin in 
1965. 

Captain Kerr’s book was drafted aboard a 43-foot sailing cutter during a 
break in his world cruise. The author admits that he never kept a diary and that he 
lacked reference material, except a dictionary, while writing the book! Thus, 
coverage of history and events is superficial. This does not prevent the book from 
being interesting. It does limit the author to stating his own conclusions about 
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matters without the benefit of additional evidence or facts. Readers wanting a 
historic retrospective may be disappointed, particularly when reaching such 
controversial events as the Gulf of Tonkin incident. 

The author provides sharply drawn portraits of the personalities of the 
period, including Secretary of Defense Robert McNamara and the four Secreta- 
ries of the Navy for whom he served: John Connally, Fred Korth, Paul Nitze, and 
Paul Ignatius. Mr. Connally, in particular, is depicted vividly and, one must say, in 
quite flattering terms. The author is clear and forthright in his esteem for the 
man, who later became Governor of Texas and Secretary of the Treasury. 

The book constantly reminds the reader of how little service life changes. 
The author documents a parade of characters and circumstances that could be 
current, from ship collisions and loss of command to congressional junkets. 
Naval officers might agree that posturing politicians and ambitious admirals 
affect our lives then and now. Captain Kerr discusses, candidly, his own attempts 
at making admiral and the politics behind the selection process. 

Is careerism a problem in the peacetime naval service of today? So it was 
in the 1950's. Are there irresponsible politicians in Washington who pursue their 
own shortsighted political interests to the detriment of the national interest? So it 
was in congressional hearings in the 1960's. Is the military bureaucracy frustrat- 
ing? It always has been. 

For today’s officer who might hanker for the good old days, when suppos- 
edly none of these problems existed, Captain Kerr’s book provides a healthy dose 
of realism. As the French are fond of saying, “The more things change, the more 
they remain the same.” 





2. Karr, Les Guepes, in Familiar Quotations 627 (J. Bartlett ed. 1968). 
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GOVERNMENT CONTRACTS UNDER THE FEDERAL 
ACQUISITION REGULATION 


By W. Noel Keyes, West Publishing Co.: 1986. Pp. 841. Price: 
$80.00. 


Lieutenant Richard GC. Vinet, JAGC, USNR * 


Government Contracts Under the Federal Acquisition Regulation is a 
useful, informative, one-volume treatise on the law of Federal contracting. Pub- 
lished as a part of the West Handbook Series, it is intended for use by practi- 
tioners of contract law, as well as by contract administrators who are “... 
becoming more and more directly involved in law and in regulating in this 
extensive field.” 

The author is a professor of law at Pepperdine University School of Law in 
Malibu, California. In 1978, he wrote a shorter treatise on government contracts 
for West’s Nutshell Series? He now presents a full-size text, updated to include 
major changes in the law imposed by passage of the Competition in Contracting 
Act of 1984 and promulgation of the Federal Acquisition Regulation (FAR).* 

A key feature of this work is the order of presentation of the material that 
follows the chapter sequence of the FAR. For example, procedures for contracting 
by sealed bidding (FAR Part 14) are discussed in Chapter 4 of the text, while 
standard contract clauses (FAR Part 52) are covered in Chapter 52 of the treatise. 

As the author notes, this approach requires “considerable amounts of 
cross referencing” because many concepts “cross several parts of the FAR.”> In 
addition, the FAR is a code of regulations and not itself a treatise. This orienta- 
tion is therefore not necessarily optimal in a pedagogical sense. These draw- 
backs, however, are significantly reduced by a detailed table of contents, com- 
plete tables of cases, statutes and regulations, a fairly thorough index and 
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abundant footnotes. On balance, Professor Keyes’ adoption of the sequence of 
the FAR possesses two overriding virtues: it is simple and ez sy ‘9 use. 

The simplicity and accessibility work two ways. One looking for interpre- 
tation of a particular FAR provision need only turn to the corresponding part of 
the text. Similarly, starting from the text, one may refer directly to the “black 
letter” of the regulation, read it in full or in part, and then rejoin Professor Keyes’ 
discussion with a minimum of disruption. 

Despite its organizing approach, Government Contracts Under the Federal 
Acquisition Regulation is more than a mere gloss or annotation upon the FAR. It 
is, in fact, a comprehensive treatise on government contract law. An early 
example of the book’s thoroughness is the discussion in Chapter 1 on contracting 
authority. This is developed well beyond the terse provisions of FAR 1.6, relating 
to the appointment and termination of contracting officers, and includes discus- 
sion of both case law and underlying policy. 

The absence of a doctrine of apparent authority in government contract 
law is treated in-depth along with ratification, a traditional escape device from 
some of the harsher applications of the apparent authority rule. Illegal contracts, 
such as Cost Pius Percentage of Cost (CPPC) systems of contracting, are also 
discussed. Obviously, as Keyes notes, “[ijllegal contracts are not generally 
discussed in the... (FAR).... Yet they bear directly on the authority of the 
contracting officer and the binding effect of an agreement.” They are covered 
here under the heading: “The Absence of Power to Contract.” 

Professor Keyes demonstrates the comprehensive nature of his treatise in 
Chapter 32, Contract Funding. In this chapter he provides a thorough discussion 
of the appropriations process, the necessity for authorizing legislation, and the 
bona fide needs rule. He also includes the Anti-Deficiency Act, impoundment of 
funds by the Executive Branch, and contracting subject to the availability of 
appropriations. Throughout, the treatment is expository, but, at the same time, 
interpretive and critical. 

A final example of the author’s willingness to depart from mere commen- 
tary on the FAR is Chapter 15, dealing, naturally, with negotiated procurements. 
Here, Professor Keyes offers an entire section on negotiation skills, including 
practical aspects of the negotiating process such as “non-verbal communication” 
and the necessity for negotiators to recognize “negotiation techniques” utilized 
by those across the table. 

While Professor Keyes has done a superb job of presenting a definitive 
treatise on government contract law within the framework of a bureaucratic 
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system of regulations, the structure of the presentation is not without flaws. For 
example, following the scheme of the FAR in identifying chapters requires the 
inclusion of blank chapters that correspond to FAR parts which have not yet been 
promulgated. Also, some matters regulated by the FAR require less comprehen- 
sive treatment than other areas. To remain faithful to the numbering scheme, 
however, it is necessary that each area of the FAR be mirrored in the text. This 
results in occasional chapters that are only one or two paragraphs long. For 
example, Chapter 2, “Definition of Words and Terms,” is covered in one two-par- 
agraph section and is one-and-one-half pages long. By contrast, Chapter 33, 
“Protests, Disputes and Appeals,” is over one-hundred pages long. 

These shortcomings are inevitable, given the “sequence of the FAR” 
approach; but, as indicated, they are overcome in large measure by the index, 
tables, cross-referencing, and footnotes. To the extent these shortcomings per- 
sist, despite the editing, they are further alleviated by the ease of cross-reference 
between FAR and text. Only one important area stands out, in this writer's 
opinion, as deserving fuller treatment: consideration of the new role of the 
General Services Board of Contract Appeals in resolving protests under the 
Brooks Act. For a book appearing in late 1986, it is surprising that there is little 
coverage of this important development in the area of ADP procurement and no 
discussion of the implications of a successful pilot program in regard to the entire 
area of pre-award controversies. 

A final drawback of the book is its price. At eighty dollars, it is more 
expensive than both volumes of Cibinic and Nash, in their paperbound second 
edition? It is, at the same time, less exhaustive, even though far more readable in 
terms of prose style. A big plus is Keyes’ use of footnotes, eliminating the 
distracting within-text, internal citation used by Cibinic and Nash. As noted, 
Keyes’ text comes with index and table of cases and statutes that are not available 
in the paperback editions of Cibinic and Nash. Still, a less-expensive paperbound 
edition would make the present work more suitable for personal, as opposed to 
firm or agency, acquisition. 

In conclusion, Government Contracts Under the Federal Acquisition Regu- 
lation is a welcome addition to the critical literature of government contract law. 
It offers an easier to use alternative to other standard works in this field, and it 
should find a prominent place on the shelves of practitioners, scholars, students, 
and administrators alike. 





8. J. Cibinic & R. Nash, Formation of Government Contracts and Administration of Government 
Contracts (2d ed. 1986). 
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JURY SELECTION 


By V. Hale Starr & Mark McCormick, Little, Brown & Company 
(Canada) Lid., 1985. Pp. 704. Price: $70.00. 


Lieutenant Mark B. Berkman, JAGC, USNR * 


For many years the science of jury selection was practiced by a few skilled 
or brave attorneys who used their own research or experience to examine 
courtroom members. Now all lawyers can benefit from a recent, comprehensive 
study on the law and methods employed in this process. 

Jury Selection is a voluminous analysis, applying social psychology to the 
voir dire process. In the first part, lowa Supreme Court Justice McCormick 
reviews the history of the right to trial by jury, the current case law regarding jury 
trials, and present issues in the jury trial system. In the second part of the book, 
Dr. Starr, a nonverbal communication specialist, discusses the application of 
social psychology and nonverbal communication to the art of jury selection. Part 
three is a compilation of numerous voir dire questions for various types of cases. 

Jury Selection appears to address three different audiences: the trial 
attorney, the social psychologist, and the layman. Each reader will find valuable 
information contained in this book. Unfortunately, the book does not hold the 
attention of all three readers at the same time. As one group is addressed 
specifically, the other two audiences may find the information irrelevant or 
incomprehensible. 

For the attorney, the bulk of supportive information lies in chapters ten 
through fifteen. These are the chapters that actually employ social psychology 
and nonverbal communication analysis. to jury selection. Chapter ten suggests 
how an attorney should approach voir dire, the things the attorney should seek to 
gain through voir dire, and the style in which voir dire should be conducted. 
Chapter eleven initiates the reader in nonverbal communication by defining 
terms, enumerating the various characteristics of nonverbal communication, and 
advising the reader on its use. Chapters twelve through fourteen apply nonverbal 
communication analysis to jurors. These chapters instruct the reader on the 
various personality signals a prospective juror sends, including body shape, hair 





*Lieutenant Berkman is currently assigned to the Naval Legal Service Office, Naval 
Training Center, Great Lakes, Illinois. He received his J.D. degree from Drake 
University in 1986. 
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style, cosmetics, clothing, voice, and posture. Chapter fifteen describes the three 
types of jurors—leaders, followers, loners—and their likely impact on verdict 
deliberations. The appendix is a compilation of over 200 sample voir dire 
questions, broken down by subjects. Laced throughout these six chapters are 
articles addressing the philosophical issues of nonverbal communication in the 
voir dire process. 

Jury Selection has nine other chapters. Chapters one and two give the 
basics on jury mechanics. Educational reading for a layman, these chapters are 
somewhat boring and simplistic for the experienced trial attorney. Chapter three 
addresses current philosophical issues regarding the jury trial system. This 
material may be engrossing for a legal philosopher, but it is of limited interest to 
the layman or trial attorney. It should be noted that the legal research employed in 
chapters one through three is excellent. 

Chapters four through six are fascinating reading for a social psycholo- 
gist. These chapters inform the reader on how to conduct personal investigations 
of jurors, community assessment studies, and trial simulations. The chapters 
include a great deal of social psychology terminology and the focus is on the 
methodology, not the applicability of the studies. Moreover, the author admits 
that such studies are expensive and are unlikely to be utilized in routine cases. 
Chapter seven is a demographic analysis of a jury panel. Used to evaluate 
potential juror’s attitudes on the key issues of the case, this system assigns 
numerical factors to “demographic variables of sex, race, marital status, age, and 
occupation.” 

Chapters eight and nine provide good background information on the 
purposes and mechanics of voir dire by explaining what voir dire is, the types of 
juror prejudices which exist, why jurors subconsciously attempt to conceal such 
prejudices, and who conducts the voir dire of a jury. Chapter nine contains 
several “sample introductory remarks” used by attorneys in civil or criminal 
cases, allowing the reader an opportunity to examine several styles of advocacy. 

Written for several different audiences, Jury Selection is a detailed book 
providing a wealth of information. With graphs, sample questions, question- 
naires, and specific notes on jury characteristics, it would make an excellent 
reference book for any law office. 





1. V. Starr & M. McCormick, Jury Selection 216 (1985). 
2. Id. at 262-269. 
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MEDICAL MALPRACTICE PSYCHIATRIC CARE 


By Joseph T. Smith, M.D., J.D., Shepards/McGraw-Hill (1986). 
Pp. 633. Price not set. 


Lieutenant Kenneth W Prien, JAGC, USNR * 


The growth of medical malpractice litigation could lead to a twist on an 
old expression: “behind every good doctor stands a lawyer.” “In this context the 
doctor finds himself in desperate need of an attorney to defend him against 
allegations of negligence, and the lawyer now approaches medicine from the 
perspective of the patient who was injured during the doctor’s ministrations.”” 
Medical Malpractice Psychiatric Care was written to meet both needs. Part of a 
series, it focuses on one medical speciality: psychiatry. 

In over 500 pages, of text the author covers thirteen chapters on thirteen 
discrete topics or areas of interest. The titles include hospitalization, civil rights, 
organic psychiatric intervention, psychotherapy, intentional and quasi-inten- 
tional torts, and sexual exploitation. The remaining chapters deal with legal 
issues, such as the duty to third persons, the duty to the patient, the patient-psy- 
chiatrist relationship, and informed consent. Within each section, the author 
does an admirable job of covering the essentials of each topic, though the reader, 
looking for an exhaustive exposition of any one subject, will not be satisfied. For 
example, the chapter on Organic Psychiatric Intervention provides a layman with 
a general overview, but is not comprehensive in its coverage. 

One of the longer chapters in the book, “Chapter Ten: Duty to Warn 
Endangered Third Parties,” departs from the general treatment. This section 
examines the state of the law before and after the famous Tarasoff decision? 
Highlighting both the original case and the rehearing, the text tracks the 
expansion of case law from a simple negligence theory to one of strict liability.* 
After a lengthy discussion of problem areas, including confidentiality and victim 





“Lieutenant Prien is currently assigned to Naval Legal Service Office, Norfolk, 

Virginia. He received his J.D. degree at McGeorge School of Law, Sacramento, 

California in 1986. 

1. J. Smith Medical Malpractice Psychiatric Care at ix (1986). 

2. Tarasoff v. Regents of the University of California, 529 P.2d 553, 118 Cal. Rptr. 129 (1974). 

3. Tarasoff v. Regents of the University of California, 17 Cal.3d 425, 551 P.2d 334, 131 Cal. Rptr. 4 
976). 

4 iil iviiiaidesnatitlea: titssnitpapuianeapenee: 194 Cal. Rptr. 805 (1983). 
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identification, the chapter concludes with a case study and analysis of the 
Hinckley® lawsuit. Readers may remember this chapter in particular for its 
considerable treatment of case law. 

The book’s finest point is its structure; it has been superbly organized. 
Within each chapter, the subsections flow logically from each other and support 
each other. The titles and subtitles, with a few exceptions, describe completely 
the contents of the various divisions. Within the text, the author uses up to three 
illustrative cases following each particular point. Each of his tenets is made 
clearly and is not lost in the discussion of the cases. 

‘Two organizational techniques used by the author assist the reader. The 
first is his use of summaries after each chapter. These are reiterations of his main 
premises, without the case law expositions. They enable the reader to get a better 
grasp of the particular topic as a whole. The second is the placement of appen- 
dixes after the appropriate chapter rather than at the back of the book. This keeps 
related material together and allows the reader to refer immediately to resouce 
material. 

In literary style, the book presents information clearly, without unneces- 
sary verbiage, and not too dryly. That is high praise for a book that deals with law 
and medicine, two vastly different and technical areas. 

The author intended this book to be a bridge between attorneys and 
psychiatrists. Yet, the overall trend of the book appears to be directed towards 
educating the psychiatrist rather than the lawyer. For example, the chapter on 
expert testimony explains much about the methods and purposes of direct and 
cross-examination, the qualifications of experts in court, and considerations in 
choosing an expert. These are familiar areas to most attorneys. Trial litigators 
will wish the book had addressed how to examine a psychiatrist or how to make 
technical testimony clear to a jury. 

To get the most from this book, it is highly recommended that one 
approach it topically, taking each chapter and treating it as a discrete unit, 
entirely separate from the rest of the book. This makes the material easier to 
retain and smooths over some organizational quirks, such as the repetition, albeit 
an appropriate or helpful repetition, of certain passages or information in 
different chapters. Utilizing this approach, Medical Malpractice Psychiatric Care 
will be an informative and useful tool, especially for the attorney who is neither 
familiar with, nor expert in, psychiatric matters. 





5. Brady v. Hopper, 570 F. Supp. 1333 (D. Colo. 1983), aff’, 751 F.2d 329 (10th Cir. 1984). 
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CRIMINAL LAW 


By John C. Klotter, Anderson Publishing Company, 2d ed. 1986. 
Pp. 484. Price: $2795 


Lieutenant Junior Grade Bernard E. DeLury, Jr., JAGC, USNR * 


Mr. Klotter states, in his preface, that Criminal Law was prepared 
primarily for those performing, or preparing to perform, duties in the field of 
criminal justice. This slim volume is full of handy, thumbnail definitions for the 
lawyer, law student, law enforcement official, and the occasionally befuddled 
judge who cannot seem to grasp the criminal concepts at hand. Criminal Law, 
however, is more than a dictionary. It provides equally pithy statements of the 
history, policy, and elements of the crimes defined therein. 

Criminal Law offers the most basic understanding of the criminal law: the 
acts themselves, the required mental states, and the attendant circumstances. 
The author admits that his approach to the book is substantive rather than 
procedural. Readers will find no discussion of probable cause, no mention of 
body warrants, and no interest in the criminal beyond his dastardly deed. 
Readers will find the various criminal acts defined in terms of traditional 
common law elements, Model Penal Code language, and selected state criminal 
statutes that offer an approach different from the former 2nd the latter. Insofar as 
this was Mr. Klotter’s goal, this text is credited with a measure of success. 

Criminal Law is divided into two parts. The first contains the text. In his 
text, the author presents digestible nuggets of information in traditional chapter 
and section format. For example, Chapter 3, entitled “Offenses Against Persons 
(Excluding Sex Offenses),” discusses homicide, murder, manslaughter, suicide, 
assault and battery, and kidnapping, to name a few. Other areas of interest 
include principles of criminal liability, sex-related offenses, offenses against 
property, forgery and fraud, offenses involving morality and decency, destruction 
and intrusion offenses, crimes against the public peace, and offenses against 
public justice and administration. The author includes two succinct chapters on 
preparatory activity crimes (attempts and conspiracy) and capacity or defenses to 
crimes. 





*Lieutenant Junior Grade DeLury is currently assigned to the Naval Legal Service 
Office, Philadelphia, Pennsylvania. He received his J.D. degree from Rutgers Uni- 
versity in 1986. 

1. J. Klotter, Criminal Law at iii (1986). 
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The text section lacks the thoroughness of a hornbook. For this reason, 
readers should not rely on. this book for more than an entry to more in-depth 
research. As a basic text, however, this book excels. The author provides exten- 
sive footnotes to a variety of Federal and State cases, providing a greater 
understanding of substantive criminal law. 

Part Two of the volume contains some thirty cases from the Federal and 
State Reporters. Each case is intended to be explicative of matters discussed in 
Part One. While not an exhaustive compendium of case law, Part Two does 
provide some insight into the judicial understanding of substantive criminal law. 

Because of its brevity and shorthand style, Criminal Law would not be 
suitable as the principal text in a postgraduate law class. This reviewer could see 

Ahis book being utilized in the undergraduate arena. If coupled with the proper 
instruction and additional readings, Criminal Law would serve as a sound and 
basic primer. 

One criticism must be made. The text makes use of certain legal terms of 
art which are familiar chimes for the legally trained, but ring rather empty for the 
uninitiate. Say the words “beyond mere preparation” to the typical, “rabid” 
criminal lawyer and hours of classroom discussion will wash aflood his psyche. 
Say those same words to any other person and observe no noticeable change in 
demeanor. In order to infect the ordinarily, reasonable person with legal fever, the 
author should have provided, where practical, a brief discussion of such arcane 
terms of art. 

For the purposes of judge advocates, Criminal Law is an easy to read and 
painless review of some fundamental principles. If a charge sheet should come 


across the desk stating that Seaman “X” committed a maiming, Criminal Law 
can provide the judge advocate with that forehead-slapping “so that’s what it is” 
definition? 
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